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Transeript of the Hearing at San Francisco, 
California, October 21, 1940 (See ‘‘Testi- 
inc?” “Ie OS ee arn re ee 105 


Appearances: 
For Taxpayer: 
ROBERT W. MACDONALD. 


For Commissioner: 
T. W. MATHER, 
rec. Walia: 


Docket No. 101189 


W. R. WHITTHORNE (Amended title, order of 
10/21/40), Estate of W. R. Whitthorne, De- 
eeased, Minnie L. Whitthorne and Eva Whit- 
thorne, Executrices, | 

Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


oe 


DOCKET ENTRIES 
1940 

Jan. 16—Petition received and filed. Taxpayer no- 
tified. Fee paid. 

Jan. 16—Copv of petition served on General Coun- 
sel. 

Jan. 19—Amendment to petition filed by taxpayer. 
1/19/40 copy served. 

Feb. 15—Answer filed by General Counsel. 

eb. 15—Request for Circuit hearing in San Fran- 
cisco filed by General Counsel. 
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1940 

Feb. 24—Notice issued placing proceeding on San 
Francisco calendar. Service of answer and 
request thereon. 

Aug. 13—Hearing set Oct. 7, 1940, San Francisco. 

Oct. 7—Order, withdrawal of Hillyer Brown and 
Chas. L. Barnard as counsel for taxpayer, 
and Robert W. Macdonald be substituted 
entered. 

Oct. 21—Hearing had before Mai. Sternhagen on 
merits. Hillyer Brown and Chas. L. Bar- 
nard allowed to withdraw. Robert W. 
Macdonald made counsel. Motion to sub- 
stitute parties granted. Appearance of 
Robert W. Macdonald. Motion to amend 
petition. Second amendment to petition 
filed. Petitioner’s bref due November 30, 
1940. General Counsel December 31, 1940. 
Petitioner’s reply January 20, 1941. 

Oct. 21—Order amending title to The Estate of 
W. R. Whitthorne, Deceased, Minnie L. 
Whitthome and Eva Whitthorne, Exeeu- 
trices, entered. 

Oct. 3l—Answer to second amendment to petition 
filed by General Counsel. November 1, 
1940, copy served. 

Nov. 12—Transeript of hearing Oct. 21, 1940, filed. 

Nov. 29—Motion for extension to Dec. 12, 1940, to 
file brief filed by taxpayer. 11/29/40 
eranted. 
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1940 

Dec. 11—Brief filed by taxpayer. 12/11/40 copy 

served on General Counsel. [1*] 
1941 

Jan. 11—Motion for extension of time to 1/22/41 
to file reply brief filed by General Coun- 
sel. 1/13/41 granted. 

Jan. 22—Motion for extension to Feb. 21, 1941, to 
file reply brief filed by General Counsel. 
1/23/41 granted. 

Feb. 20—Reply brief filed by General Counsel. 

Mar. 3—Motion for extension to Mar. 25, 1941, to 
file reply brief filed by taxpayer. (1) 
Copies received 3/12/41. 3/5/41 granted. 

Mar. 26—Motion for extension to April 4, 1941, to 
file reply brief filed by taxpayer. 3/26/41 
eranted. 

Mar. 31—Reply brief filed by taxpayer. (Index to 
original brief also received.) 3/31/41 copy 
served on General Counsel. 

Aug. 13—Findings of fact and opinion rendered, 
Sternhagen, #10. Decision will be entered 
under Rule 50. 8/14/41 copy served. 

Sept. 9—Computation of deficiency filed by General 
Counsel. 

Sept.11—Hearing set Oct. 1, 1941, on settlement. 

Oct. 1—Hearing had before Mr. Arundell on Rule 
oO. Not contested. Referred to Sternhagen 
for decision. 


[*Page numbering appearing at top of page of original Reporter’s 
Transcript.] 
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1941 

Oct. 2—Decision entered. Sternhagen, Division 10. 

Dec. 26—Petition for review by U.S. Cireuit Court 
of Appeals, 9th Circuit, filed by taxpayer, 
with affidavit of mailing. 

1942 

Feb. 6—Certified copy of order and affidavit from 
the U. S. Circuit Court of Appeals, 9th 
Circuit, extending the time 30 days from 
Feb. 4+, 1942, within which to file the cer- 
tified record filed. 

Feb. 12—Stipulation to omit certain portion of the 
reporter's transcript filed. 

Feb. 27—Praecipe for record filed by taxpayer, with 
proof of service thezeon. 

Mar. 4+—Certified copy of order from the 9th Cir- 
cuit re consolidation and preparing single 
record filed. 

Mar. 4—Certified copy of order and affidavit from 
the 9th Circuit extending the time 15 ad- 
ditional days from March 6, 1942, within 
which to file the certified record filed. [2] 
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Appearances : 
For Taxpayer: 
ROBERT W. MACDONALD. 


Kor Commissioner: 
T. W. MATHER, 
ie C. WE ay, 


Docket No. 101190 


SHERWOOD SWAN, 
Petitioner, 
Vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


———— 


DOCKET ENTRIES 
1940 

Jan. 16—Petition received and filed. Taxpayer no- 
tified. Fee paid. 

Jan. 16—Copy of petition served on General Coun- 
sel. 

Jan. 19—Amendment to petition filed by taxpayer. 
1/19/40 copy served. 

Feb. 16—Answer filed by General Counsel. 

Feb. 16—Request for Circuit hearing in San Fran- 
cisco filed by General Counsel. 

Heb. 23—Notice issued placing proceeding on San 
Francisco calendar. Answer and request 
served. 

Aug. 13—Hearing set Oct. 7, 1940, San Francisco. 
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1940 

Oct. 7—Order, withdrawal of Hillyer Brown and 
Chas. L. Barnard as counsel for peti- 
tioner, and Robert W. Macdonald be sub- 
stituted entered. 

Oct. 21—Hearing had before Mir. Sternhagen on 
merits. Hillyer Brown and Chas. L. Bar- 
nard allowed to withdraw. Robert W. 
Macdonald substituted as counsel. (Peti- 
tioner’s motion to substitute parties im 
docket #101189) Petitioner’s motion to 
amend. Second amendment. filed at hear- 
ing. Petitioner’s brief due 11/30/40. Gen- 
eral Counsel’s brief due 12/31/40. Peti- 
tioner’s reply brief due 1/20/41. 

Oct. 31—Answer to second amendment to petition 
filed by General Counsel. 

Nov. 12—Transcript of hearing, Oct. 21, 1940, filed. 

Nov. 29—Motion for extension to Dec. 12, 1940, to 
file brief filed by taxpayer. 11/29/40 
eranted. 

Dec. 11—Brief filed by taxpayer. 12/11/40 copy 
served on General Counsel. 

1941 

Jan. 11—Motion for extension of time to Jan. 22, 
1941, to file reply brief filed by General 
Counsel. 1/13/41 granted. 

Jan. 22—Motion for extension to Feb. 21, 1941, to 
file reply brief filed by General Counsel. 
1/23/41 granted. 

Ifeb. 20—Reply brief filed by General Counsel. [3] 
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1941 

Mar. 3—Motion for extension to March 25, 1941, 
to file reply brief filed by taxpayer (1). 
(Copies received 3/12/41). 3/5/41 granted. 

Mar. 26—Motion for extension to April 4, 1941, to 
file reply brief filed by taxpayer. 3/26/41 
eranted. 

Mar. 31—Reply brief filed by taxpayer. (Index to 
original briefs also received.) 3/31/41 copy 
served on General Counsel. 

Aug. 18—Findings of fact and opinion rendered. 
Sternhagen, #10. Decision will be entered 
under Rule 50. 8/14/41 copy served. 

Sept. 9—Computation of deficiency filed by General 
Counsel. 

Sept.l1—Hearing set Oct. 1, 1941, on settlement. 

Oct. 1—wWHearing had before Mr. Arundell on Rule 
00. Not contested. Referred to Sternhagen 
for decision. 

Oct. 2—VDecision entered. Sternhagen, Division 10. 

Dec. 26—Petition for review by U. 8. Circuit Court 
of Appeals, 9th Circuit, tiled by taxpayer, 
with affidavit of mailing. 

1942 

Heb. 6—Certified copy of order and affidavit from 
the U. S. Circuit Court of Appeals, 9th 
Circuit, extending the time 30 days from 
Heb. 4, 1942, within which to file the cer- 
tified record filed. 

Feb. 12—Stipulation to omit certain portions of the 
reporter's transeript filed. 
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1942 

Feb. 27—Praecipe for record filed by taxpayer, 
with proof of service thereon. 

Mar. 4—Certified copy of order from the 9th Cir- 
euit re consolidation and preparing single 
record filed. 

Mar. + Certified copy of order from the 9th Cir- 
euit extending the time fifteen additional 
days from March 6, 1942, within which to 
file the certified record filed. [4] 


United States Board of Tax Appeals 
Docket No. 101189 


W. R. WHITTHORNE, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PRPETTON 


The above named Petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (Bureau symbols IRA:80-D/LB), dated 
October 20, 1939, and as a basis of his proceeding 
alleges as follows: 

h. 

Petitioner is an individual with residence in the 
City of Oakland, County of Alameda, State of Cali- 
fornia. 
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1D 
That a notice of deficiency (a copy of which is 
attached hereto and marked Exhibit A) was mailed 
to Petitioner on October 20, 1939. 


i 
The taxes in controversy are income taxes for the 
ealendar year 1936 in the amount of $9,902.53 and 
penalty in the amount of $495.12. [5] 


EVS 

The determination of the tax set forth m the 
said notice of deficiency is based upon the following 
errors and each thereof: 

(a) ‘he Commissioner erred i finding that 
Petitioner received any benefit whatsoever in the 
calendar year 1936 by the cancellation during said 
ealendar year of the indebtedness owing by him to 
Bank of America National Trust and Savings Asso- 
ciation and Central National Bank of Oakland in 
the aggregate sum of $80,009.13 and the respective 
sums of $24,968.47 and $55,040.66, since the benefit 
arose from a transaction which took place in the 
ealendar year 1930. 

(b) Even if the benefit from the cancellation of 
said indebtedness is applicable to the vear 1936 and 
not the vear 1930, the Commissioner nevertheless 
erred in holding and determining that the benefit 
to Petitioner from said eancellation of indebtedness, 
or any part thereof, constituted taxable income to 
Petitioner as, under the circumstances hereinafter 
alleged, said cancellation of indebtedness is not in- 
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come within the meaning of the Revenue Act of 
1936 or the Sixteenth Amendment to the Constitu- 
tion. 

(c) ‘The Commissioner erred in finding that, dur- 
ing the calendar year 1936, Petitioner realized a 
reportable [6] capital gain on the sale of a one-half 
interest in 1,000 shares of Sherwood Swan and 
Company, Ltd. in the amount of $19,895.25. How- 
ever, Petitioner sold during said calendar vear 1936, 
6,250 Class A shares of Sherwood Swan and Com- 
pany, Ltd. for an aggregate selling price of $43,750. 
The cost allocable to said 6,250 Class A shares was 
$14,771.17 and Taxpayer realized a gain of $28,- 
978.83 on said sale of Class A shares, and a report- 
able gain of $8,693.65. 

(d) ‘Phe Commissioner erred in assessing against 
Petitioner a 5% penalty under Section 291 of the 
Revenue Act of 1936 on account of the alleged de- 
linquent filing by Petitioner of his return for said 
calendar year. [7] 

V. 

The facts upon which the Petitioner relies as the 
basis of this proceeding are as follows: 

In support of assignment of error (a) above: 

1. In March 1930, Petitioner’s assets consisted 
solely of: 

(1) An account receivable due from Sher- 
wood Swan and Company, Ltd. in the amount 
of $5,567.34 ; 

Gi) 500 Shares of Sherwood Swan and 


Company, Ltd.; 
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(iii) 6,000 shares of Hale Bros. Stores, 
Ine. ; 

(iv) 1,725 shares of Wasserman-Gattman 
Co.; and 

(v) 2,060 shares of Swan’s (a corporation) ; 


and 


the liabilities of Petitioner consisted of: 


” 


=e 


((1)) Joint note of Petitioner and Sher- 
wood Swan to Harrison 8. Robinson in the 
principal amount of $35,000, secured by pledge 
of 1,000 shares of Sherwood Swan and Com- 
pany, Ltd. (held by Petitioner and Sherwood 
Swan, jointly) ; 

((i1)) Jomt unsecured note of Petitioner 

and Sherwood Swan to Bank of America Na- 
tional Trust and Savings Association in the 
principal amount of $100,000; 
(Gii)) Joint notes of Petitioner and Sher- 
wood Swan to Central National Bank of Oak- 
land in the aggregate principal amount of 
$250,000, secured by 6,000 shares of Hale Bros. 
Stores, Inc., held by Petitioner; and 

((iv)) Joint purchase money note of Peti- 
tioner and Sherwood Swan to David S. Was- 
serman in the principal amount of $100,000, 
secured by 1,000 shares of Wasserman-Gatt- 
mann Co., 500 of which shares were held by 
Petitioner and 500 of which shares were held 
by said Sherwood Swan. 


On or about March 12, 1930 Petitioner and 


Sherwood Swan entered into an agreement with 


12 Minnte L. Whitthorne, et al. 


Bank of America National Trust and Savings Asso- 
ciation and the Central National Bank of Oakland, 
under which Petitioner and Sherwood Swan pledged 
to each of said [8] banks as security for their 
obligations to such banks, referred to in paragraph 
1 above, 1,225 shares of said Wasserman-Gattmann 
Co. and 2,000 shares of Swan’s (a corporation), 
held by Petitioner and Sherwood Swan joimtly, and 
Petitioner and Sherwood Swan also pledged with 
each of said banks 500 shares of Sherwood Swan 
and Company, Ltd. held by Petitioner and sSher- 
wood Swan jointly; subject, however, to said pledge 
thereof to Harrison S. Robinson to secure the pay- 
ment of said note in the amount of $35,000, and 
under which each of said banks absolutely and un- 
conditionally agreed that it would look to said 500 
shares of Sherwood Swan and Company, Ltd. so 
pledged with it for the payment of only $100,000 
amount of the indebtedness owing to it by Petitioner 
and said Sherwood Swan, or either of them, and 
amounts advanced by the bank to pay said note to 
Garrison 8. Robinson, and that upon the payment 
of said sum of $100,000 on account of said indebt- 
edness and the payment of any amounts advanced 
by said bank to pay said note of Harrison 8. Robin- 
son, said 500 shares of Sherwood Swan and Com- 
pany, Ltd. would be free from pursuit on account 
of any and all indebtedness owing to it by Peti- 
tioner and Sherwood Swan, or either of them. 

3. Hach of said banks paid one-half of said in- 
debtedness owing to Harrison 8. Robinson and prior 
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to December 16, 1936 Petitioner and Sherwood 
Swan paid to each of said banks the amount ad- 
vanced by it to pay said indebtedness to Harrison 
S. Robinson and paid $10,933.67 on aecount of the 
principal of said $100,000 of said indebtedness 
owing to it by Petitioner [9] and Sherwood Swan. 
That in connection with the cancellation and settle- 
ment of indebtedness on December 16, 1936, referred 
to in the notice of deficiency attached hereto as 
Exhibit A, Petitioner and Sherwood Swan paid to 
each of said banks the remaiming balance of said 
$100,000. ‘That consequently the release of said 500 
shares was Within the contemplation of said agree- 
ment of March 12, 1930. 

4, hat after said cancellation and settlement of 
indebtedness on December 16, 1936, Petitioner had 
no assets other than said 500 shares of said Sher- 
wood Swan and Company, Ltd., and the habilities 
of Petitioner (other than the habilities in the agegre- 
gate amount of $195,000 incurred in connection with 
the payment of said indebtedness to said banks) 
consisted of joimt accounts payable by Petitioner 
and Sherwood Swan to Anglo California National 
Bank in the amount of $5,000 and to Orrick, Palmer 
& Dahlquist in the amount of $2,000. 

do. That consequently no assets of Petitioner were 
released from the burden of said indebtedness to 
Bank of America National Trust and Savings Asso- 
ciation and Central National Bank of Oakland by 
operation of said cancellation and settlement of in- 
debtedness on December 16, 1936 which had not 
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already been released by said agreement of March 
12, 1930. That in view of the foregoing, Petitioner 
did not derive any benefit whatsoever by reason or 
by virtue of the cancellation and settlement of in- 
debtedness on December 16, 1936. [10] 


In support of assignment of error (b) above: 

6. That the cost to Petitioner of said 500 shares 
of Sherwood Swan and Company, Ltd. was $50,000; 
that at the time of the cancellation and settlement 
of said indebtedness on December 16, 1936, the fair 
market value of said shares was considerably in ex- 
cess of $50,000; that under the provisions of the 
Revenue Act of 1986, upon the sale of said 500 
shares of Sherwood Swan and Company, Ltd. (in- 
cluding shares received by Petitioner in exchange 
therefor in connection with the tax-free reorganiza- 
tion of said Sherwood Swan and Company, Ltd. 
hereinafter referred to) Petitioner would realize a 
taxable gain computed on the basis of said cost of 
$50,000; that if Petitioner were required to take 
into account in computing net income for the calen- 
dar year 1936 the amount of any benefit derived 
from said cancellation and settlement of indebted- 
ness on December 16, 1936 computed (among other 
things) on the basis of said fair market value of 
said 500 shares of Sherwood Swan and Company, 
Ltd. 

(1) Petitioner would in faet be subject to 
two income taxes on the same income and value, 
1. @., a tax on the increase in value of said 500 
shares of Sherwood Swan and Company, Ltd. 
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over their cost on account of said benefit de- 
rived from said cancellation and settlement of 
indebtedness and a tax on such increase on the 
sale of said shares; and 

(ii) Petitioner would be taxed on an unreal- 
ized gain arising in connection with the increase 
in value of said 500 shares of Sherwood Swan 
and Company, Ltd. over the cost thereof not 
representing taxable income and not subject to 
taxation under the Revenue Act of 1936 or the 
Sixteenth Amendment to the Constitution of 
the United States. [11] 


That no benefit would result to Taxpayer on ac- 
count of said cancellation and settlement of indebt- 
edness o11 December 16, 1936 if, for the purpose of 
computing the same, there is assigned to said 500 
shares of Sherwood Swan and Company, Ltd. a 
value equal to said cost thereof in the amount of 
$50,000. 


In support of assignment of error (¢) above: 

7. That during the calendar year 1936 Peti- 
tioner did not sell or enter into any contract to 
sell any shares of Sherwood Swan and Company, 
Ltd., except as is hereinafter more particularly 
set forth in this paragraph 7. That prior to Decem- 
ber 21, 1986 Petitioner held 500 shares of Sherwood 
Swan and Company, Ltd. and that the cost of said 
shares to Petitioner was $50,000. That on Decem- 
ber 21, 1936, in connection with the tax-free re- 
organization of Sherwood Swan and Company, 
Ltd. Petitioner exchanged said 500 shares of Sher- 


16 Minnie L. Whitthorne, et al. 


wood Swan and Company, Ltd. for 15,000 Class A 
shares and 22,500 common shares of Sherwood 
Swan and Company, Ltd. That at the time of said 
exchange the fair market value of said 15,000 Class 
A shares was $105,000 and the fair market value of 
said 22,500 common shares was not in excess of 
$€43,092.50. That the portion of said cost of $50,000 
allocable to said 15,000 Class A shares was not less 
than $55,450.81. That on November 18, 1936, Peti- 
tioner entered into a contract with Albert Gersten 
and Robert E. Hall, domg business under the firm 
name and style of ‘‘Robert N. Miller & Co.”’ for 
the sale [12] to said purchasers of 12,500 Class A 
shares of Sherwood Swan and Company, Ltd. at 
a price of $7 per share and a total price of $87,500. 
That said purchasers, pursuant to said contract, 
during the calendar year 1936 purchased from Peti- 
tioner 6,250 of said Class A shares and paid there- 
for to Petitioner a total of $45,750, and durime the 
calendar year 19837 purchased 6,250 of said Class A 
shares and paid therefor to Petitioner a total of 
$43,750. That consequently, during the calendar year 
1936, Petitioner sold only 6,250 of said Class A 
shares for said total purchase price of $43,750. That 
the cost allocable to said 6,250 Class A shares was 
not in excess of $14,771.17 and that the gain de- 
rived from the sale thereof by Petitioner was not 
in excess of $28,978.83. 


In support of assignment of error (d) above: 
Petitioner obtained extensions to June 1, 1937, 

to file his return for the ealendar year 1936. Petti- 

tioner verily believes that said return was filed by 
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him on June 1, 1937. That said return was pre- 
pared for Petitioner by his accountants, Messrs. 
Barrow, Wade, Guthrie & Co., Certified Public Ac- 
eountants. That by reason of the complexity of the 
matters covered by said return, a considerable 
amount of time was required to prepare it. That as 
soon as said returm had been prepared Petitioner 
signed and verified it and filed it with the Collector 
of Internal Revenue. [13] 

Wherefore, Petitioner prays that this Board may 
hear the proceeding and determine that there was a 
deficiency of $177.65 and no penalty due from Peti- 
tioner for the year 1936, 

HILLYER BROWN 
CHAS. L. BARNARD 
Counsel for Petitioner. [14] 


State of California, 
City and County of San Francisco—ss. 


W. R. Whitthorne, being duly sworn, says that he 
is the Petitioner above named; that he has read the 
foregoing Petition, and is familar with the state- 
ments contained therein, and that the facts stated 
are true. 

W. R. WHITTHORNE 


Subscribed and sworn to before me this 12th day 
of January, 1940. 
[Seal] ANNE F. SWIFT, 
Notary Public in and for the City and County of 
San Francisco, State of California. [15] 
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EXHIBIT A 


Letterhead of 
Treasury Department 
Internal Revenue Service 
San Francisco, Calif. 
Oct. 20, 1939 
IRA :90-D 

LB 

Mr. W. R. Whitthorne, 
324 ‘Pacific Avenue, 
Oakland, California 

Sir: 

You are advised that the determination of your 
income tax hability for the taxable years ended 
December 31, 1936, and December 31, 1937, dis- 
closes a deficiency of $9,952.27 and $495.12 in pen- 
alty, as shown in the statement attached. 

In accordance with the provisions of existing 
internal revenue laws, notice is hereby given of 
the deficiency mentioned. 

Within ninety days (not counting Sunday or a 
legal holiday in the District of Columbia as the 
ninetieth day) from the date of the mailing of this 
letter, you may file a petition with the United States 
Board of Tax Appeals for a redetermination of 
the deficiency. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, Room 
433, Iederal Office Building, Civie Center, San. 
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Francisco, California, for the attention of Confer- 
ence Section. The signing and filing of this form 
will expedite the closing of your return by permit- 
ting an early assessment of the deficiency, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
form, or on the date assessment 1s made, whichever 
is earlier. 
Respectfully, 
GUY T. HELVERING, 
Commissioner, 
(Signed) By F. M. HARLESS 
Internal Revenue Agent in 
Charge. 
H.J.B. (Signed) 
Enclosures: 
Statement 
Form of Waiver [16] 


Statement 

San Francisco 
TRA :90-D 

LB 
Mr. W. R. Whitthorne, 
324 Pacific Avenue, 
Oakland, California. 

Tax Liability for the Taxable Years Ended De- 
cember 31, 1936 and December 31, 1937. 


Liability Assessed Deficiency 
mrrcome Das V93 6. occas ...89,902.53 None $9,902.03 
LS 1S are ences 958.46 $908.72 49.74 


Penalty NO Gree ane $ 495.12 None $ 495.12 
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In making this determination of your mcome 
tax liability, careful consideration has been given 
to the report of examination dated January 6, 1939, 
to your protest dated April 14, 1939 and to the 
statements made at the conference held on May 16, 
1939. 

Your income tax return for the year 1936 was 
filed on June 2, 1937, whereas an extension granted 
to you by the Collector of Internal Revenue expired 
on June 1, 1987. Inasmuch as your income tax re- 
turn was not filed within the time prescribed by 
law, or prescribed by the Commissioner in pur- 
suance of law, five per centum of the tax has been 
added thereto in accordance with the provisions 
of Section 291, Revenue Act of 1936. [17] 


ADJUSTMENTS TO NET INCOME 
Year: 1936 
Net income as Cisclosed by retyrnan..cccccccccccssssssccessssnececee $1,280.60 


Unallowable deductions and 
additional ineome 


(a) Forgiveness of indebtedness... $35,040.66 
(b) Gapital gain imereased................- 21,895.25 


$58,216.51 


Nontaxable income and additional 
deductions 


(Qaltiterest paid WW... ee 


N@Y come oad juste. eee ee. ~=« FD 
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Explanation of Adjustments 


(a) On December 16, 1936, there was effected 
a settlement of the loan liabilities of yourself and 
Mr. Sherwood Swan to the Central National Bank 
of Oakland and the Bank of America N. T. & S. A., 
whereby principal indebtedness aggregating $339,- 
147.65 was cancelled in consideration of the pay- 
ment of $175,000.00 cash and the transfer of certain 
stocks pledged as collateral on the loans. 

Reportable profits on this transaction have been 
computed as follows: [18] 


Total loan Sherwood W.R. 
Creditor Liabilities Swan Whitthorne 

lpank of America N.T. & S.A............... $65,000.00 $65,000.00 
Bra OL ADOC aon cccccccccccccccsccecsscsseccecceccceocee 89,066.33 44,533.16 $44,583.17 
LD pgs nec $154,066.33 $109,533.16 $44,533.17 
Payments 
octets ea een. L00,000.00 $ 50,000.00 $50,000.00 
2071 shares Hale Brothers Realty... 34,564.69 34,564.69 — 
1225 shares Wasserman-Gattman....... No value — — 
OOO) SHATCS SWAT S...cccccscscsccccccccssncccsscssssssesesses No value — — 
ans, OO ie Fa i aeerenneench cs $134,564.69 $84,564.69 $50,000.00 
Profit realized (1OSS) ccc 19,501.64 $24,968.47 $(5,466.83) 


There is omitted from this caleulation acerued but unpaid interest 
for the current year and prior years of $35,773.47 and a loan lability 
of the Wasserman-Gattman Company of $6,233.34 for which Swan and 
Whitthorne had only a contingent liability. 
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Total loan 
Creditor Liabilities 


Sherwood 
Swan 


W.R. Whitthorne 


Central National Bank of Oakland..$165,081.32 $82,540.66 $82,540.66 
Central National Bank of Oakland... 20,000.00 20,000.00 — 
(5) | errr et TS $185,081.32 $102,540.66 $82,540.66 
Payments 
Cie... $ 75,000.00 $ 37,500.00 $37,500.00 
New note of Swan and Whitthorne 20,000.00 10,000.00 10,000.00 
Total cocccccecccccccccssceccsseeeeess ttsssnesnninanmaae 99,000.00 ¢ 47.500:007 Bey ougeee 
Profit resized 2.0.4... eee $ 90,081.32 $ 55,040.66 $35,040.66 
Total profit (loss) through 

both transactions ou... 109,582.96 $ 80,009.13 $35,040.66 

$ (5,466.83 ) 


(There is omitted from this ealeulation, acerued but unpaid interest 


for the current and prior years of $27,033.72). 


[19] 


In effecting the settlement, the Central National 
Bank of Oakland released 500 shares of Sherwood 
Swan and Company, Ltd., and the Bank of America 
also released 500 shares of Sherwood Swan and 
Company, Ltd., which had been deposited by the 
joint debtors. However, the Bank of America with- 
held and assumed title to 1225 shares of Wasser- 
man-Gattman Company, 2,000 shares Swan’s and 
2071 shares of Hale Brothers Realty Company. To 
effect this transfer a pledgee’s sale was held and 
the creditor ostensibly bought in these stocks for 
$96,073.14, which represented the unpaid balance 
of the Bank of America loans plus accrued interest. 
However, at this time, stocks in the Wasserman- 
Gattman Company, and Swan’s, Inc. were entirely 
worthless, while the market value of the 2071 shares 
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of Hale Brothers Realty Company stock was 
$34,564.69. Since the transaction was negotiated and 
agreed to on the basis of a cancellation of the unpaid 
note balances, over and above the value of the stocks 
surrendered, the pledge sale at the artificial figure of 
$96,073.14 is disregarded; credit is given for a pay- 
ment by Sherwood Swan and yourself equivalent to 
$34,564.69, the market value of 2071 shares of Hale 
Brothers Realty Company stock. The unpaid bal- 
ance of $19,501.64, represents a cancellation of 
$24,968.47 in favor of Sherwood Swan offset by a 
payment, of $5,466.83 by you in excess of principal 
due from you but applying on unpaid interest due 
from you. 

The benefit from cancellation of your indebtedness 
in the amount of $35,040.66 as shown, is held to be 
taxable income in accordance with Article 22(a)-14 
of ‘T'reasury Regulations 94 and Walker v. Comm. 
88 Fed. (2) 170. 

(b) Your reportable capital gain is revised as 
follows: 


Per return Revised 
Profit on one-half interest in 1,000 
shares Sherwood, Swan and Com- 


pany Ltd. J ee . $19,895.25 $19,895.25 
Loss, one- halt. ier est in q 995 i thaties 

Wasserman-Gattman Company ......... (30,549.91) None 
Loss, one-half interest in 2,000 shares 

Neils en C,. -........ ee te certne.., (OOOO) None 
Be ein — ...$ (20,624.01) $19,895.25 
Add: Limited edhction: eee on ane 1 See 2,000.00 
Total increase in reportable In@OMe ccc: $21,895.25 


[20] 
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Although the stocks in Wasserman, Gattman Com- 
pany, and Swan’s, Inc. were transferred to the Bank 
of America N. T. 8. A. in connection with the debt 
settlement, such stocks had no value at the time. 
No loss on the transfer is allowable for the reason 
that, such stocks were determined worthless prior 
to the taxable year. The holding that such stocks 
were worthless is based on the fact that in his 1933 
return, Sherwood Swan claimed a deduction due to 
worthlessness of stock in the Wasserman-Gattman 
Company, which was disallowed by the Commis- 
sioner on the ground that this stock became worth- 
less in the year 1930. Since the only asset of Swan’s. 
Ine. was holdings of stock in the Wasserman-Gatt- 
man Company, it, too, 1s held to have become worth- 
less in 1930. 

(c) Sinee the debt settlement with the Bank of 
America N. T. 8. A. you paid $5,466.83 more than 
the amount of your principal lability, such excess 
is considered as a partial payment of the accrued 
interest and a deduction therefor allowed. Offset- 
ting such allowance, the interest deduction of $363.24 
claimed on your return as paid in connection with 
this settlement is eliminated, leaving a net additional 
allowanee of $5,103.59. [21] 
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COMPUTATION OF TAX 
Year: 1936 


COI CGPS ee i Shaul 2.92 
Less: 

meensonnl EXeEMpPtiOn 223s eee $2,500.00 2,000.00 
Meme (SUPE AK Tet BICONE) cece cccccsccsecseeseees anseeseneon $50,612.92 
Less : 

Peimnca income Cred it.co...che ee 300.00 
Srreincome stibyect to noviniad trae. cnc ccc cee $50,312.92 
Seeialetax at 4% on $50,812.92 6 21012 52 
MME OT OD ceocs esse scstsesessstonesctesendbsssaesnnnisssuesssoivlstancsnisicés 7,890.01 
Merrect income tax liability.................... act $0902.53 


Income tax assessed: 
Original, First California, Account No. 684,430 None 


MPTRCLCTRCV OL PIVCOWVC CA Kees cecccccccencccccecesecenencecesecceasnrseeccenetvne § 9,902.53 
Penalty of 5%, Section 291 Revenue Act of 1986 $$ 495.12 
1 FLINT SSCETSSY ey (i nee None 

SET ORS a ee $ 495.12 


ADJUSTMENTS TO NET INCOME 
Year: 1937 
het income as disclosed by return $14,506.02 
Unallowable deductions and 
additional income 


(a) Capital gain increased...................$414.46 414.46 
Net income adjusted... ee $14,920.48 


[22] 
Explanation of Adjustments 
(a) In 1937, you transferred to Sherwood Swan 
4,500 shares of Sherwood Swan & Co. Ltd., common 
stock in exchange for his assumption of your note 
habilities. Capital gain from this transaction is 
computed as follows: 
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Your liability on joint non-interest bearing note of 


$20,000.00 executed 12/16/1936. ae $10,000.00 
Your liability on joint interest bearing note of 

PIO, 00000 estes coe 5,000.00 

Total proceeds to VOU... =... $15,000.00 
Cost: 4500 shares Sherwood Swan & Co. Ltd., com- 

mon stock at $1.0924 per share. 4,915.80 

Profit realized... $10,084.20 


Reportable under provisions of Section 117, Reve- 

nue Aet of 1936, since stock held over ten years, 

BOO ececcvosrsssensveernrersieyiin iain & 302026 
(aitwereported in retin 222... 2,610.80 


[23] 
COMPUTATION OF TAX 
Year: 1937 


Net income adjusted... ee ee $14,920.48 
Less: 

Personalexenipticon ee $2,500.00 2,500.00 
Balance (surtax net incoe). $12,420.48 
Less: 

Earned income ci@giie ee 300.00 
Net income swbject to normale tion. ee $12,120.48 
Normal tax at 4% on $12) l20me) ee . $ 484.82 
Surtax on SIPs 20M Gees... oe 473.64 
Correet income tax labia ee $ 958.46 


Income tax assessed: 
Original, First California, Account No. 


200,111, May 133... 908.72 
ieuaeney of income tax...22 eee $ 49.74 


[Endorsed]: Filed Jan. 16, 1940. [24] 


vs. Commr. of Int. Rev. pi 


[Title of Board and Cause—Docket No. 101189. ] 
FIRST AMENDMENT TO PETITION 


The petition of W. R. Whitthorne filed in the 
above entitled matter for a redetermination of the 
deficiency set forth by the Commissioner of In- 
ternal Revenue in his notice of deficiency (Bureau 
symbols IRA :90-D/LB), dated October 20, 1939, is 
amended as follows: 


ii 
Paragraph III of said petition is amended to 
read: 
‘The taxes in controversy are income taxes 
for the calendar year 1936 in the amount of 
$9,724.88 and penalty in the amount of $495.12.”’ 


a 
_Subparagraph (a) of paragraph IV of said peti- 
tion is amended to read: 

‘“(a) The Commissioner erred in finding 
that Petitioner received any benefit whatsoever 
in the calendar year 1936 by the cancellation 
during said calendar year of the [25] indebted- 
ness owing by him to Central National Bank 
of. Oakland in the sum of $35,040.66, since the 
benefit arose from a transaction which took 
place in the calendar year 1930.’ 


Dated: January 17, 1940. 
HILLYER BROWN 
CHAS. L. BARNARD 
Counsel for Petitioner. [26] 


28 Minnie L. Whitthorne, et al. 


State of California, 
County of Alameda—ss. 


W. R. Whitthorne, being duly sworn, says that 
he is the Petitioner above named; that he has read 
the foregoing First Amendment to Petition, and is 
familiar with the statements contained therein, and 
that the facts stated are true. 

W. R. WHITTHORNE. 

Subseribed and sworn to before me this 17th day 
of January, 1940. 

(Seal) BESSIE E. COTTON, 

Notary Public in and for the County of Alameda, 
State of California. 


[Endorsed]: Filed Jan. 19, 1940. [27] 


ee 


[Title of Board and Cause—Docket No. 101189. ] 
ANSWER 


Comes now the Commissioner of Internal Reve- 
nue, respondent above named, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Reve- 
nue, and for answer to the petition, as amended, 
filed by the above-named petitioner admits and de- 
nies as follows: 

1. Admits the allegations contained in paragraph 
I of the petition as amended. 

II. Admits the allegations contained in para- 
graph II of the petition as amended. 

Iti. Admits that the tax in controversy is in- 
come tax for the calendar year 1936; denies the re- 
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maining allegations contained in paragraph III of 
the petition as amended. 

TV(a) to (d), inel. Denies that the Commis- 
sioner erred as alleged in subparagraphs (a) to (d), 
inclusive, of paragraph IV of the petition as 
amended. [28] 

V-1. For lack of materiality, denies all allega- 
tions contained in subparagraph 1 of paragraph V 
of the petition as amended. 

V-2. For lack of materiality, denies all allega- 
tions contained in subparagraph 2 of paragraph V 
of the petition as amended. 

V-3. Admits that on December 16, 1936, there 
was a cancellation and settlement of the indebted- 
ness referred to in the notice of deficiency attached 
to the petition as Exhibit A; denies the remaining 
allegations contained in subparagraph 3 of para- 
eraph V of the petition as amended. 

V-4 and V-5. Denies all allegations contained in 
subparagraphs 4 and 5 of paragraph V of the peti- 
tion as amended. 

V-6. Admits that the cost to petitioner of 500 
shares of Sherwood Swan and Company, Ltd., stock 
was $50,000; that at the time of the cancellation 
and settlement of said indebtedness on December 
16, 1936, the fair market value of said shares was 
considerably in excess of $50,000; denies the remain- 
ing allegations contained in subparagraph 6 of para- 
graph V of the petition as amended. 

V-7. Admits that prior to December 21, 1936, 
petitioner held 500 shares of Sherwood Swan and 
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Company, Ltd., stock; that the cost of said shares 
to petitioner was $50,000; that on December 21, 1936, 
in connection with the tax-free reorganization of 
Sherwood Swan and Company, Ltd., petitioner ex- 
changed said 500 shares of [29] Sherwood Swan and 
Company, Ltd., stock for 15,000 Class A shares-and 
22,500 common shares of Sherwood Swan and Com- 
pany, Ltd., stock; that on November 18, 1936, peti- 
tioner entered into a certain contract with Albert 
Gersten and Robert E. Hill, doing business under 
the firm name and style of ‘‘Robert N. Miller & 
Co.,’’ for the sale to said purchasers of certain 
Class A shares of Sherwood Swan and Company, 
Ltd., at a price of $7 per share, denies the remain- 
ing allegations contained in subparagraph 7 of para- 
graph V of the petition as amended. 

VI. Admits that petitioner obtained extensions 
until June 1, 1937, to file his income tax return for 
the calendar year 1936; denies the remaining allega- 
tions set forth in the petition as amended under 
the heading ‘‘In support of assignment of error 
(d) above.’’ 

VU. Denies generally and specifically each and 
every allegation in the petition as amended not 
herebefore admitted, qualified or denied. 


Wherefore, it is prayed that the Commissioner’s 
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determination be approved and petitioner’s appeal 
denied. 
J. P. WENCHEL, 
Chief Counsel, Burean of 
Internal Revenue. 
Of Counsel: 
ALVA C. BAIRD, 
T. M. MATHER, 
HARRY R. HORROW, 
Special Attorneys, 
Bureau of Internal Revenue. 


[Endorsed]: Filed Feb. 15, 1940. [30] 


[Title of Board and Cause—Docket No. 101189. ] 
SECOND AMENDMENT TO PETITION 


The petiton of W. R. Whitthorne filed in the 
above entitled matter for a redetermination of the 
deficiency set forth by the Commissioner of Inter- 
nal Revenue in his notice of deficiency (Bureau 
symbols IRA:90-D/LB, dated October 20, 1939, is 
amended as follows by Minnie L. Whitthorne and 
Eva Whitthorne, Executrices of the Estate of W. 
R. Whitthorne, the original petitioner herein: 


I. 
Paragraph III of said Petition is amended to 
read: 
‘The taxes in controversy are income taxes 
for the calendar year 1936 in the amount of 
$9,812.45 and penalty in the amount of $495.12.” 
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EAR 
Paragraph IV of said Petition is amended by 
inserting at the end of subparagraph (b) thereof 
a new subparagraph numbered (b-1) to read as 
follows: [81] 

‘“(b-1) Even if the benefit, from the eancel- 
lation of said indebtedness is applicable to the 
year 1936 and not the year 1930, and even if 
eancellation of indebtedness under the circum- 
stanees hereinafter alleged constituted taxable 
income, said income could not have exceeded 
the sum of $4,000.00 and consequently the Com- 
missioner erred in finding that, the income to 
Petitioner from said cancellation was in the 
amount of $35,040.66.”’ 


Talat. 
Paragraph IV(c) of said Petition is amended to 
read: 

‘‘(¢) The Commissioner erred in finding 
that during the calendar year 1936 Petitioner 
sold a one-half interest in 1,000 shares of Sher- 
wood Swan and Company, Ltd., and in finding 
that the cost or other basis of said 1,000 shares 
was $42,365 and in finding that said 1,000 shares 
were sold for an aggregate sum of $175,000, or 
any other sum whatsoever, and in finding that 
Petitioner’s share of the profit from such sale 
was $66,317.50, or any other sum whatsoever. 
However, Petitioner sold, during said calendar 
year 1936, 6,250 Class A shares of Sherwood 
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Swan and Company, Ltd., for an aggregate 
selling price of $48,750. The cost allocable to 
said 6,250 Class A shares was $20,833.33 and 
Taxpayer realized a gain of $22,916.67 on said 
sale of Class A shares.” 


JE 
Subparagraph 1.(1) of paragraph V of said Peti- 
tion is amended to read: 
‘(7) An aceount receivable due from Sher- 
wood Swan and Company, Ltd., in the amount 
of $5,506.09 ;”’ 


Ve 
Paragraph V is amended by inserting at the end 
of subparagraph 6 thereof a new subparagraph 
numbered 6(a) to read as follows: [82] 
‘‘In support of assignment of error (b-1) above: 
‘“6(a) That immediately after the cancel- 
lation and settlement of indebtedness on De- 
cember 16, 1936, referred to in said notice of 
deficiency, a copy of which is attached hereto 
and marked ‘Exhibit A,’ Petitioner’s assets con- 
sisted of: 
900 shares of Sherwood Swan and Company 
Ltd., having a fair market value of not in 
excess of $105,000 and the liabilities of Peti- 
tioner consisted of: 
(1) Joint note of Petitioner and Sher- 
wood Swan to The Anglo California National 
Bank in the principal amount of $175,000; 
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(ii) Joint note of Petitioner and Sher- 
wood Swan to the Central Company in the 
principal amount of $20,000; 

(iii) Joimt account payable by Petitioner 
and said Sherwood Swan to Orrick, Palmer 
& Dahlquist in the amount of $2,000; and 

(iv) Joint obligation of Petitioner and 
said Sherwood Swan to Anglo California Na- 
tional Bank in the amount of $5,000. 


That the aggregate value of said assets of 
Petitioner was $105,000 and that the aggregate 
amount of Petitioner’s said habilities (inelud- 
ing, in the case of joint obligations, only Peti- 
tioner’s one-half thereof) was $101,000 and that 
the amount by which the value of Petitioner’s 
said assets exceeded the amount, of his said 
habilities was $4,000. 

That by reason of the foregoing, if Peti- 
tioner derived any benefit from said caneella- 
tion and settlement of indebtednes on Decem- 
ber 16, 1936, such benefit was not in excess of 
$4,000.’’ [33] 


Nal. 


Subparagraph 7 of paragraph V of said Peti- 


tion is amended to read: 


‘In support of assignment, of error (c) above: 

“7. "That during the calendar year 1936 Peti- 
tioner did not sell or enter into any contract to 
sell any shares of Sherwood Swan and Com- 
pany, Ltd., except as is hereinafter more par- 
ticularly set forth in this paragraph 7. That 


us. Commr. of Int. Rev. 35 


prior to December 21, 1936, Petitioner held 500 
shares of Sherwood Swan and Company, Ltd., 
and that the cost of said shares to Petitioner 
was $50,000. That on December 21, 1936, in 
connection with the tax-free reorganization of 
Sherwood Swan and Company, Ltd., Petitioner 
exchanged said 500 shares of Sherwood Swan 
and Company, Ltd., for 15,000 Class A shares 
and 22,500 common shares of Sherwood Swan 
and Company, Ltd. That, at the time of said ex- 
change the fair market value of said 15,000 
Class A shares was $105,000 and the said 22,500 
common shares had no fair market value. That 
all of said cost of $50,000 was allocable to said 
15,000 Class A shares. ‘That on November 18, 
1936, Petitioner entered into a contract with 
Albert Gersten and Robert E. Hill, doing bus- 
Iness under the firm name and style of ‘Robert 
N. Miller & Co.’ for the sale to said purchasers 
of 12,500 Class A shares of Sherwood Swan and 
Company, Ltd., at a price of $7 per share and a 
total price of $87,500. That said purchasers, 
pursuant to said contract, during the calendar 
year [34] 1936 purchased from Petitioner 6,250 
of said Class A shares and paid therefor to 
Petitioner a total of $43,750, and during the 
calendar year 1987 purchased 6,250 of said Class 
A shares and paid therefor to Petitioner a total 
of $43,750. That consequently, during the calen- 
dar year 1936, Petitioner sold only 6,250 of 
said Class A shares for said total purchase 
price of $43,750. That the cost allocable to said 
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6,250 Class A shares was not, in excess of 
$20,833.33 and that the gain derived from the 
sale thereof by Petitioner was not in excess 
of $22,916.67.” 


VII. 
The prayer of said Petition is amended to read: 
‘‘Wherefore, Petitioner prays that this Board 
may hear the proceeding and determine that 
there is a deficiency of $90.08 and no penalty 
due from Petitioner for the vear 1936. 
ROBERT W. MACDONALD, 
Counsel for Petitioner. 

1600 Financial Center Bldg. 

Oakland, California. [35] 


State of California, 
County of Alameda—ss. 


Kva Whitthorne, being duly sworn, deposes and 
says: ‘hat she is one of the Hxecutrices of the 
state of the Petitioner above named; that, she has 
read the foregoing Second Amendment to Peti- 
tion, and is familiar with the statements contained 
therein, and that the facts stated are true. 

EVA WHITTHORNE. 

Subscribed and sworn to before me this 17th day 
of October, 1940. 

(Seal) A. MeCREADY, 

Notary Public in and for the County of Alameda, 
State of California. 


[Endorsed]: Filed Oct. 21, 1940 [36] 
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[Title of Board and Cause—Docket No. 101189.] 
ORDER 


On suggestion of death of the petitioner and 
notice of the appointment of Executrices filed in the 
above-entitled proceeding, it is 

Ordered: That Minnie L. Whitthorne and Eva 
Whitthorne, Executrices of the Estate of W. R. 
Whitthorne, deceased, be and they hereby are sub- 
stituted in the place and stead of W. R. Whitthorne, 
deceased, and that henceforth the title of this pro- 
ceeding shall be Estate of W. R. Whitthorne, de- 
ceased, Minnie L. Whitthorne and Eva Whitthorne, 
Executrices, Petitioners, v. Commissioner of Inter- 
nal Revenue, Respondent. 


(Signed) J. M. STERNHAGEN 
Member. 
Dated: San Francisco, Calif., October 21, 1940. 


[37] 


[Title of Board and Cause—Docket No. 101189.] 


ANSWER TO SECOND AMENDMENT TO 
PETITION 


Comes now the Commissioner of Internal Reve- 
nue, respondent above named, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Reve- 
nue, and for answer to the Second Amendment to 
Petition filed by the above-named petitioner, admits 
and denies as follows: 
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iL, 

Admits the allegations contained in paragraph 
IT of the Second Amendment to Petition, except as 
to the amount of income taxes in controversy, which 
is denied. 


iis 
Denies the allegations contained in paragraph II 
of the Second Amendment to Petition. [38] 


IIT. 
Denies the allegations contained in paragraph III 
of the Second Amendment to Petition. 


Ly: 
Denies the allegations contained in paragraph IV 
of the Second Amendment to Petition. 


y. 
Denies the allegations contained in paragraph V 
of the Second Amendment to Petition. 


VI. 
Denies the allegations contained in paragraph VI 
of the Second Amendment to Petition. 


Vai 
Denies generally and specifically each and every 
allegation in the Second Amendment to the Petition 
not hereinbefore admitted, qualified or denied. 


Wherefore, it, is prayed that the Commissioner’s 
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determination be approved and that the petitioner’s 
appeal be denied. 
J. P. WENCHEL, 
Chief Counsel, 
Bureau of Internal Revenue. 
Of Counsel: 
ALVA C, BAIRD, 
Division Counsel. 
T. M. MATHER, 
Special Attorney, 
Bureau of Internal Revenue. 


[Endorsed]: Filed Oct. 31, 1940 [389] 


United States Board of Tax Appeals 
Docket No. 101190 


SHERWOOD SWAN, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


The above named Petitioner hereby petitions for 
a redetermination of the deficiency set forth by 
the Commissioner of Internal Revenue in his notice 
of deficiency (Bureau symbols TRA:90-D/LB), 
dated October 20, 1939, and as a basis of Ins pro- 
ceeding alleges as follows: 
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Petitioner is an individual with residence in the 
City of Oakland, County of Alameda, State of Cali- 
fornia. 

a. 

That a notice of deficiency (a copy of which is at- 
tached hereto and marked Exhibit A) was mailed 
to Petitioner on October 20, 1939. 


i a. 
The taxes in controversy are income taxes for the 
calendar year 1936 in the amount of $44,854.91 
and penalty in the amount of $2,242.74. [40] 


HY 

The determination of the tax set, forth in the 
said notice of deficiency is based upon the following 
errors and each thereof : 

(a) The Commissioner erred in finding that 
Petitioner received any benefit whatsoever in the 
calendar year 1936 by the cancellation during said 
calendar year of the indebtedness owing by him to 
Bank of America National Trust and Savings As- 
sociation and Central National Bank of Oakland 
in the aggregate sum of $80,009.13 and the respec- 
tive sums of $24,968.47 and $55,040.66, since the 
benefit arose from a transaction which took place 
in the calendar year 1930. 

(b) Even if the benefit from the cancellation of 
said indebtedness is applicable to the year 1936 and 
not the year 1930, the Commissioner nevertheless 
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erred in holding and determining that the benefit 
to Petitioner from said cancellation of indebted- 
ness, or any part thereof, constituted taxable in- 
come to Petitioner as, under the circumstances here- 
inafter alleged, said cancellation of imdebtedness 
is not income within the meaning of the Revenue 
Act of 1936 or the Sixteenth Amendment to the 
Constitution. 

(c) Even if the benefit from the cancellation of 
said indebtedness is applicable to the vear 1936 and 
not the year 1930, and even if cancellation of 1n- 
debtedness under the circumstances hereinafter 
alleged constituted taxable income, said income 
could not have exceeded the sum of $24,270.14 [41] 
and consequently the Commissioner erred in finding 
that the income to Petitioner from said cancellation 
was in the amount of $80,009.18. 

(d) ‘The Commissioner erred in finding that 
during the calendar year 1936 Petitioner sold a 
one-half imterest 1m 1,000 shares of Sherwood Swan 
and Company, Ltd. and is finding that the cost or 
other basis of said 1,000 shares was $42,365 and in 
finding that said 1,000 shares were sold for an aggre- 
gate sum of $175,000, or any other sum whatsoever, 
and in finding that Petitioner’s share of the profit 
from such sale was $66,317.50, or any other sum 
whatsoever. However, Petitioner sold, during said 
calendar year 1936, 6,250 Class A shares of Sher- 
wood Swan and Company, Ltd. for an aggregate 
selling price of $43,750. The cost allocable to said 
6,250 Class A shares was $14,771.17 and Taxpayer 
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realized a gain of $28,978.83 on said sale of Class 
A shares. 

(e) The Commissioner erred in assessing against 
Petitioner a 5% penalty under Section 291 of the 
Revenue Act of 1936 on account of the alleged 
delinquent filing by Petitioner of his return for said 
calendar year. [42] 


V. 
The facts upon which the Petitioner relies as the 
basis of this proceeding are as follows: 
In Support of assignment of error (a) above: 
1. In Mareh 1930, Petitioner’s assets consisted 
solely of: 

(1) An account receivable due from Was- 
serman-Gattmann Co. in the amount of 
$2,425.55 ; 

(ii) 500 shares of Sherwood Swan and Com- 
pany, Lids 

(111) 2,071 shares of Hale Bros. Realty Co.; 

(iv) 1,725 shares of Wasserman-Gattman 
Co.; 

(v) 2,000 shares of Swan’s (a corporation) ; 
and 

(v1) a ranch situated in Madera County, 
California ; 


and the liabilities of Petitioner consisted of: 

(G)) Joint note of Petitioner and W. R. 
Whitthorne to Harrison S. Robinson in the 
principal amount of $35,000, seeured by pledge 
of 1,000 shares of Sherwood Swan and Com- 
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pany, Ltd. (held by Petitioner and W. R. Whit- 
thorne, jointly) ; 

((ii)) Joint unsecured note of Petitioner 
and W. R. Whitthorne to Bank of America 
National Trust and Savings Association in the 
principal amount of $100,000; 

((iii)) Joint notes of Petitioner and W. R. 
Whitthorne to Central National Bank of Oak- 
land in the aggregate principal amount of 
$250,000, secured by 6,000 shares of Hale Bros. 
Stores, Inc., held by W. R. Whitthorne; 

((iv)) Note of Petitioner to Bank of Amer- 
ica National Trust and Savings Association in 
the principal amount of $65,000, secured by said 
2,071 shares of Hale Bros. Realty Co. ; 

((v)) Note of Petitioner to Central Na- 
tional Bank of Oakland in the amount of 
$20,000 ; 

((vi)) Note of Petitioner to Bank of Amer- 
ica National Trust and Savings Association 
having a remaining [43] principal balance of 
$10,000 secured by a mortgage on said ranch 
in Madera County; and 

((vii)) Joint purchase money note of Peti- 
tioner and W. R. Whitthorne to David 8S. Was- 
serman in the principal amount of $100,000, 
secured by 1,000 shares of Wasserman-Gatt- 
mann Co., 500 of which shares were held by 
Petitioner and 500 of which shares were held 
by said W. R. Whitthorne. 
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2. On or about Mareh 12, 1930 Petitioner and 
W. R. Whitthorne entered into an agreement with 
Bank of America National Trust, and Savings As- 
sociation and the Central National Bank of Oak- 
land, under which Petitioner and W. R. Whitthorne 
pledged to each of said banks, as security for their 
obligations to such banks, referred to in paragraph 
1 above, 1,225 shares of said Wasserman-Gattmann 
Co. and 2,000 shares of Swan’s (a corporation), 
held by Petitioner and W. R. Whitthorne jointly, 
and Petitioner and W. R. Whitthorne also pledged 
with each of said banks 500 shares of Sherwood 
Swan and Company, Ltd. held by Petitioner and 
W. R. Whitthorne jointly; subject, however, to said 
pledge thereof to Harrison §. Robinson to secure 
the payment of said note in the amount, of $35,000, 
and under which each of said banks absolutely and 
unconditionally agreed that it would look to said 
000 shares of Sherwood Swan and Company, Ltd. 
so pledged with it for the payment of only $100,000 
amount of the indebtedness owing to it by Petitioner 
and said W. R. Whitthorne, or either of them, and 
amounts advanced by such bank to pay said note 
to Harrison S. Robinson, and that upon the pay- 
ment of said $100,000 of indebtedness and the pay- 
ment of any amounts advanced by said bank to 
pay said note of [44] Harrison 8. Robinson, said 
900 shares of Sherwood Swan and Company, Ltd. 
would be free from pursuit on account of any and 
all indebtedness owing to it by Petitioner and W. R. 
Whitthorne, or either of them. 
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3. Each of said banks paid one-half of said in- 
debtedness owing to Harrison 8. Robinson and prior 
to December 16, 1936, Petitioner and W. R. Whit- 
thorne paid to each of said banks the amount ad- 
vanced by it to pay said indebtedness to Harrison 
S. Robinson and paid $10,933.67 on account of the 
principal of said $100,000 of said indebtedness 
owing to it by Petitioner and W. R. Whitthorne. 
That in connection with the cancellation and set- 
tlement, of indebtedness on December 16, 1936, re- 
ferred to in the notice of deficiency attached hereto 
as Exhibit A, Petitioner and W. R. Whitthorne 
paid to each of said banks the remaining balance 
of said $100,000. That consequently the release of 
said 500 shares was within the contemplation of 
said agreement, of March 12, 1930. 

4. That after said cancellation and settlement 
of indebtedness on December 16, 1936, Petitioner’s 
assets (other than said 500 shares of Sherwood 
Swan and Company, Ltd.) consisted of: 

(1) Said ranch situated in Madera County; 
and 

(i) An open book account due from Sher- 
wood Swan and Company, Ltd. in the amount 
of $8,091.12 ; 


and that the liabilities of Petitioner (other than 

the liabilities in the aggregate amount of $195,000 

incurred in connection with the payment of said 
indebtedness to said banks) consisted of: [45] 

((i)) Said indebtedness to Bank of Amer- 

ica National Trust and Savings Association in 
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the amount of $10,000, secured by said ranch in 
Madera County ; 

((ii)) An indebtedness to Harry Camp in 
the amount of $7,500; 

((ii)) <A note to David 8S. Wasserman in 
the principal amount. of $5,000; 

((iv)) Aceounts payable to Helen L. Swan 
in the amount of $4,788, and to Charles Raphael 
in the amount of $500; 

((v)) Jomt accounts payable by Petitioner 
and W. R. Whitthorne to Anglo California Na- 
tional Bank in the amount of $5,000 and to 
Orrick, Palnner & Dahlquist in the amount of 
$2,000; and 

((vi)) Accrued federal meome tax and 
Cahfornia state income tax hability for the 
year 1936 in the estimated amount of $2,032.03. 


o. That consequently the only assets of Peti- 
tioner that were released from the burden of said 
indebtedness to Bank of America National Trust 
and Savings Association and Central National Bank 
of Oakland by operation of said cancellation and 
settlement of indebtedness on December 16, 1936, 
which had not already been released by said agree- 
ment of March 12, 1930, were said ranch in Madera 
County and said account reeeivable from Sherwood 
Swan and Company, Ltd. That on December 16, 
1936, the fair market value of said ranch in Madera 
County was $6,000 and that the value of the assets 
of Petitioner so released by said cancellation and 
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settlement of indebtedness was $14,091.12. That the 
ageregate amount of Petitioner’s labilities on De- 
cember 16, 1986 (other than said notes in the amount 
of $195,000 given in connection with the payment 
of said cancellation and settlement of indebtedness 
146] and including only Petitioner’s one-half Ha- 
bility on joint obligations) was $33,320.03. That 1m 
view of the foregoing Petitioner did not derive any 
benefit whatsoever by reason or by virtue of the 
said cancellation and settlement of indebtedness on 
December 16, 1936. 

In support of assignment of error (b) above: 

6. That the cost to Petitioner of said 500 shares 
of Sherwood Swan and Company, Ltd. was $50,000; 
that at the time of the cancellation and settlement 
of said indebtedness on December 16, 1936, the fair 
market value of said shares was considerably in ex- 
cess of $50,000; that under the provisions of the 
Revenue Act of 1936, upon the sale of said 500 
shares of Sherwood Swan and Company, Ltd. (an- 
cluding shares received by Petitioner in exchange 
therefor in connection with the tax-free reorganiza- 
tion of said Sherwood Swan and Company, Ltd. 
hereinafter referred to) Petitioner would realize a 
taxable gain computed on the basis of said cost of 
$50,000; that if Petitioner were required to take 
into account in computing net mcome for the calen- 
dar year 1936 the amount of any benefit derived 
from said cancellation and settlement of indebted- 
ness on December 16, 1936 computed (among other 
things) on the basis of said fai market value of 
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said 500 shares of Sherwood Swan and Company, 
Ltd. 
G1) Petitioner would in fact be subjeet to 
two income taxes on the same income and value, 
i. e., a tax on the increase in value of said 500 
shares of Sherwood Swan and Company, Ltd. 
over their cost on account of said benefit de- 
rived from said cancellation [47] and _ settle- 
ment of indebtedness and a tax on such inerease 
on the sale of said shares; and 
(i) Petitioner would be taxed on an un- 
realized gain arismg in connection with the 
increase in value of said 500 shares of Sher- 
wood Swan and Company, Ltd. over the cost 
thereof not representing taxable income and 
not subject to taxation under the Revenue Act 
of 1936 or the Sixteenth Amendment to the 
Constitution of the United States. 


That no benefit would result to Taxpayer on ac- 
count of said cancellation and settlement of indebt- 
edness on December 16, 1936 if, for the purpose of 
computing the same, there is assigned to said 500 
shares of Sherwood Swan and Company, Ltd. a 
value equal to said cost thereof in the amount of 
£50,000. 


In support of assignment of error (¢) above: 
7. ‘That immediately after the cancellation and 
settlement of indebtedness on December 16, 1936, 


referred to in said notice of deficiency, a copy of 
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Which is attached hereto and marked Exhibit A, 
Petitioner’s assets consisted of: 

(i) 9500 shares of Sherwood Swan and Com- 
pany, Ltd. having a fair market value of not 
in excess of $148,092.50; 

Gi) Said ranch in Madera County having a 
fair market value of $6,000; 

(iu) Accounts receivable owmeg by Sher- 
wood Swan and Company, Ltd. in the amount 
of $8,091.12; 


and the habilities of Petitioner consisted of : 

(G)) Joimt note of Petitioner and W. R. 
Whitthorne to the Anglo California National 
Bank in the principal amount of $175,000 ; 

((11)) Jomt note of Petitioner and W. R. 
Whitthorme to the Central Company in the 
principal amount of $20,000; [48] 

(qu)) Note of Petitioner to Bank of Amer- 
ica National Trust and Savings Association 
having an unpaid principal balance of $10,000, 
secured by a mortgage on said ranch in Madera 
County ; 

((iv)) Note of Petitioner to D. S. Wasser- 
man in the amount of $5,000; 

((v)) Indebtedness of Petitioner to Harry 
Camp in the principal amount of $7,500; 

((v1)) Accounts payable of Petitioner to 
Helen L. Swan in the amount of $4,788 and to 
Charles Raphael in the amount of $500: 

((vil)) Joimt account payable of Petitioner 
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and said W. R. Whitthorne to Orrick, Palmer 
& Dahlquist in the amount of $2,000; 

((vill)) Joint obligation of Petitioner and 
said W. R. Whitthorne to Anglo California Na- 
tional Bank in the amount of $5,000; and 

((ix)) Accrued federal and California state 
income tax of Petitioner for the vear 1936 (Gn- 
cluding taxes on income on benefit from cancel- 
lation of indebtedness) in the approximate 
amount of $9,125.48. 


That the aggregate value of said assets of Peti- 
tioner was $162,183.62 and that the aggregate 
amount of Petitioner’s said abilities (ancluding, in 
the case of joint obligations, only Petitioner’s one- 
half share thereof) was $187,913.48, and that the 
amount by which the value of Petitioner’s said as- 
sets exceeded the amount of his said habilities was 
$24,270.14. 

That by reason of the foregoing, if Petitioner 
derived any benefit from said cancellation and set- 
tlement of indebtedness on December 16, 1936, such 
benefit was not in exeess of $24,270.14. 


in support of assignment of error (d) above: 

8. That durme the calendar year 1936 Petitioner 
[49] did not sell or enter into any contract to sell 
any shares of Sherwood Swan and Company, Ltd., 
except as is hereinafter more particularly set forth 
in this paragraph 8. That pmor to December ZI, 
1936 Petitioner held 500 shares of Sherwood Swan 
and Company, Ltd. and that the cost of said shares 


vs. Commr. of Int. Rev. 51 


to Petitioner was $50,000. That on December 21, 
1936, in connection with the tax-free reorganization 
of Sherwood Swan and Company, Ltd. Petitioner 
exchanged said 500 shares of Sherwood Swan and 
Company, Ltd. for 15,000 Class A shares and 22,500 
common shares of Sherwood Swan and Company, 
Ltd. That at the time of said exchange the fair 
market value of said 15,000 Class A shares was 
$105,000 and the faix market value of said 22,500 
common shares was not in excess of $45,092.50. That 
the portion of said cost of $50,000 allocable to said 
15,000 Class A shares was not less than $385,450.81. 
That on November 18, 1936, Petitioner entered into 
a contract with Albert Gersten and Robert HE. Hill, 
dome business under the firm name and style of 
‘‘Robert N. Miller & Co.’ for the sale to said pur- 
chasers of 12,500 Class A shares of Sherwood Swan 
and Company, Ltd. at a price of $7 per share and 
a total price of $87,500. That said purchasers, pur- 
suant to said contract, during the calendar year 
1936 purchased from Petitioner 6,250 of said Class 
A shares and paid therefor to Petitioner a total of 
$43,750, and during the calendar year 19387 pur- 
chased 6,250 of said Class A shares and paid there- 
for to Petitioner a total of $43,750. That conse- 
quently, during [50] the calendar year 1936, Peti- 
tioner sold only 6,250 of said Class A shares for 
said total purchase price of $43,750. That the cost 
allocable to said 6,250 Class A shares was not in 
excess of $14,771.17 and that the gain derived from 
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the sale thereof by Petitioner was not in excess of 
$28,978.83. 


In support of assignment of error (e) above: 

Petitioner obtained extensions to June 1, 1937, to 
file his return for the calendar vear 1936. Petitioner 
verily believes that said return was filed by him on 
June J, 1937. That said return was prepared for 
Petitioner by his accountants, Messrs. Barrow, 
Wade, Guthrie & Co., Certified Publhe Account- 
ants. That by reason of the complexity of the mat- 
ters covered by said return a considerable amount 
of time was required to prepare it. That as soon as 
said return had been prepared Petitioner signed 
and verified it and filed it with the Collector of 
Internal Revenue. 


Wherefore, Petitioner prays that this Board may 
hear the proceeding and determine that the defi- 
ciency due from the Petitioner for the year 1936 
is $3,318.74 and that there is no penalty due from 
Petitioner for said year. 

HILLYER BROWN 
CHAS. L. BARNARD 
Counsel for Petitioner. [51] 


State of California, 
City and County of San Francisco—ss. 

Sherwood Swan, being duly sworn, says that he 
is the Petitioner above named; that he has read 
the foregoing Petition, and is familiar with the 
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statements contained therein, and that the facts 
stated are true. 
SHERWOOD SWAN 

Subscribed and sworn to before me this 12th day 
of January, 19-0. 

[Seal] ANNE F. SWIFT, 
Notary Public in and for the City and County of 

San Iranciseo, State of California. [52] 


EXHIBIT A 
Treasury Department 
Internal Revenue Service 
San Francisco, Calif. 
Oc 20) 1939. 
Office of 
Internal Revenue Agent in Charge 
433 Federal Office Building 
San Francisco Division 
TRA :90-D 
LB 
Ma. Sherwood Swan, 
244 Lakeside Drive, 
Oakland, California. 
Dir: 

You are advised that the determination of your 
Income tax liability for the taxable vear ended De- 
eember 31, 1936, discloses a deficieney of $44,854.91 
and $2,242.74 in penalty, as shown in the statement 
attached. 
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In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency mentioned. 

Within ninety days (not counting Sunday or a 
legal holiday in the District of Columbia as the 
ninetieth day) from the date of the mailing of this 
letter, you may file a petition with the United States 
Board of Tax Appeals for a redetermination of the 
deticiency. 

Should you not desire to file a petition, vou are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, Room 
433, Federal Office Building, Civic Center, San 
Francisco, California, for the attention of Confer- 
ence Section. The signing and filing of this form 
will expedite the closing of your return by permit- 
ting an early assessment of the deficiency, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
form, or on the date assessment is made, whichever 
is earlier. 

Respectfully, 
GUY T. HELVERING, 
Commissioner, 
By: F. M. HARLESS 


Internal Revenue Agent in 


Charge. 
H.E'.B. 
Enclosures : 
Statement 


Form of Waiver [53] 
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STATEMENT 
San Francisco 
IRA :90-D 
LB 
My. Sherwood Swan, 
244 Lakeside Drive, 
Oakland, California. 
Tax Liability for the Taxable Year Ended 
December 31, 1936. 


Liability Assessed Deficiency 
MrcOmMe TAN ecw... $44,854.91 None $44,854.91 
he $ 2,242.74 None $ 2,242.74 


In making this determination of your income tax 
hability, careful consideration has been given to 
the report of examination dated January 6, 1939, to 
your protest dated April 14, 1939 and to the state- 
ments made at the conference held on May 16, 1939. 

Inasmuch as vour income tax return was not filed 
within the time prescribed by law or prescribed by 
the Commissioner in pursuance of law, five per 
centum of the tax has been added thereto in accord- 
ance with the provisions of Section 291, Revenue 
Act of 1936. 


ADJUSTMENTS TO NET INCOME 


Net income (loss) as disclosed by return... $(14,326.19) 
Unallowable deductions and 

additional income 
(a) Forgiveness of indebtedness........... $80,009.13 


Beecapital gain increased.....ccc.u.... 22,220.50 
|S CYS) sn 2,0 10.02 154,810.01 
Be TIMMINS TONIC CVC USEC hance ccsceclbcstcecssteaclancsccctetsnonccssesancentetese $120,483.82 


[54] 
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EXPLANATION OF ADJUSTMENTS 


(a) On December 16, 1936, there was effected a 
settlement of the loan habilities of yourself and 
W. R. Whitthorne, to the Central National Bank 
of Oakland, and the Bank of America N. 'T. & S. A., 
whereby principal indebtedness aggregating $339,- 
147.65 was cancelled in consideration of the pay- 
ment of $175,000.00 cash, the execution of a new 
promissory note of $20,000.00 and the transfer of 
certain stock pledged as collateral on the loans. 

Reportable profit on this transaction has been 
computed as follows: 


Total loan Sherwood W.R. 

Creditor Liabilities Swan Whitthorne 
Bank of America N.T. & S.A.............. $65,000.00 $65,000.00 $ 
Bank of Gimmerica....0 cc. ee 89,066.33 44,533.16 44,533.17 
UG tre ll)........ NO  e  e $154,066.33 $109,533.16 $44,533.17 
Payments: 
aT a oan ceesennescccnsssseceveseornnnoreecccensnesseeesttstssstttnstirinareeeeee PLOW OOOOO” a0 OCCCICO paca 
2071 shares Hale Brothers Realty 

CO h ee ee 34,564.69 34,564.69 
1225 shares Wasserman-Gattman 

Feces conecncsesecccccccceegcfecs crn vecectnsase oe INOS — — 
POOO Wares Sw A1’S........-cccccccocccccooc-c een No value 
a $134,564.69 $84,564.69 $50,000.00 
METOUE CALYZOO oonnccscccscccneseccccscorsnsseecearensanszs sill $ 19,501.64 $24,968.47 $(5,466.83) 


There is omitted from this caleulation acerued but unpaid interest 
for the current year and prior years of $35,773.47 and a loan liability 
of the Wasserman-Gattman Company of $6,233.24 for which Swan and 


Whitthorne had only a contingent liability. 
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Total Ioan Sherwood W.R. 
Creditor Liabilities Swan Whitthorne 
Central National Bank of Oakland..$165,081.32 $82,540.66 $82,540.66 
Central National Bank of Oakland... 20,000.00 20,000.00 
$185,081.32 $102,540.66 $82,540.66 
[55] 
Amounts brought forward...........00000.2..... $185,081.32 $102,540.66 $82,540.66 
Payments: | 
cc cee le EE $ 75,000.00 $ 87,500.00 $37,500.00 
New note of Swan and Whitthorne 20,000.00 10,000.00 10,000.00 
No ddcemnnsctsceiossaccrnbuoteer $ 95,000.00 $ 47,500.00 $47,500.00 
LOG SREY VAC $ 90,981.82 $ 55,040.66 $35,040.66 
Total profit through both 
‘ETE LOS 1 $109,582.96 $ 80,009.15 $35,040.66 
$ (5,466.83 ) 


$27,033.72 of interest due the Central National Bank of Oakland is 


omitted from the profit computation. 


In effecting the settlement the Central National 
Bank of Oakland released 500 shares of Sherwood 
Swan and Company, Ltd., and the Bank of America 
also released 500 shares of Sherwood Swan and 
Company, Ltd., which had been deposited by the 
joint debtors. However the Bank of America with- 
held and assumed title to 1225 shares of Wasser- 
man-Gattman Company, 2000 shares of Swan’s and 
2071 shares of Hale Brothers Realty Company. T’o 
effect this transfer a pledgee’s sale was held and the 
creditor ostensibly bought in these stocks for 
$96,073.14, which represented the unpaid balance of 
the Bank of America loans pins accrued interest. 
Tiowever, at this time stocks in the Wasserman- 
Gattman Company and Swan’s were entirely worth- 
less while the market value of the 2071 shares of 


Security 


(1) 


(1) 
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Hale Brothers Realty Company stock was $34,- 
564.69. Since the transaction was negotiated and 
agreed to on the basis of a cancellation of the unpaid 
note balances, over and above the value of the stocks 
surrendered, the pledge sale at the artificial figure 
of $96,073.14 is disregarded; credit 1s given for a 
payment by W. R. Whitthorne and yourself equiva- 
lent to $84,564.69, the market value of 2071 shares 
of Hale Brothers Realty Company stock and the 
unpaid balance of $19,501.64 is included as part of 
the profit realized on the foregiveness of indebted- 
ness. 

The benefit from cancellation of your indebtedness 
in the amount of $80,009.13 as shown is held to be 
taxable income in accordance with Article 22(a)-14 
of Treasury Regulations 94 and Walker v. Com. 88 
Fed. (2) 170. [56] 

(b) Your reportable capital gain is revised as 


follows: 
Date Cost or Profit or 
Acquired Basis Proceeds Loss 
(1) One-half interest in 
1225 shares Wasser- 
man-Gattman Com- 
ee 12/ 3727 None None None 
One-half interest in 
2000 shares Swan’s.....11/10/28 None None None 
2071 shares Hale 
3rothers Realty Prior to 
COMPANY oeeeesccccceee ue 12/16/26 $14,096.01 $34,546.69 $20,468.65 


One-half interest in 

1000 shares Sher- 

wood Swan and Prior to 

Company, Ltd. ...............12/ 2/26 $42,365.00 $175,000.00 $132,635.00 
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Taxpayar’s Per cent 
share of reportable 
profit or under Amount 
loss Section 117 Reportable 
Wasserman-Gattman Company .... None None None 
Baa... sccséismssrn nee None None None 
Hale Brothers Realty Company.......$20,468.68 30% $ 6,140.60 
Sherwood Swan and Company........ 66,317.50 30% 19,895.25 
“(lu SS) OIC) [hp hn ce ce Se > $26,035.85 
ooh ITC NP TUR MONT I ed U8 enn vv ere pe 3,810.49 
osc ccccenscns men ee ee $22,225.36 


(1) The proceeds of the stocks transferred to the Bank of America 
under the debt settlement as outlined in the previous issue are deemed 
to be the fair market value of such stocks at the time of the transfer. 
No proceeds are shown for the stock of the Wasserman-Gattman Com- 
pany and Swan’s which were worthless at the time. And sinee such 

[57] 
stocks became worthless prior to the taxable year, the stocks had no 
basis and no loss on the transfer is allowable. The holding that such 
stocks were worthless in based on the fact that you claimed a deduction 
due to worthlessness of Wasserman-Gattman Company stock in your 
1933 income tax return which was disallowed by the Commissioner on 
the ground that this stock became worthless in the year 1930. Since the 
only asset of Swan’s, Ine. was holdings of stock in the Wasserman- 
Gattman Company it too is held to have become worthless in 1930. 


(c) On your return a deduction $32,212.28 was 
claimed for interest accrued on vour separate loan 
of $65,000.00 and $363.24 on vour joint loan both 
due the Bank of America N. 'T. & 8. A. Since it is 
held that neither Joans nor interest were paid but 
were cancelled upon payment of an amount and 
transfer of stock values, which did not, in the aggre- 
gate, equal the principal of the loans the deduction 
of $32,575.52 for imterest is denied. 
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INGE COMI Ad FSU Ucn nt $120,485.82 
Less: 

Personal exemption ........... eee $2,500.00 

Creqit for dependents...2. ea 400.00 2,900.00 
Balance(stirtax net imCOnie) Se ee $117 583.22 
Less: 

Earned income credit... 1 T7667 
Nét income subject to normahtax.. 20 2 $116,407.15 
Nornial taxcat 4% on@SllGeie eee $ 4,656.29 
Surtax on $l Leora... eer. 40,198.62 
Correet income tax iginilityes. 2. ee a. $ 44,854.91 
Income tax assessed: 

Original, account No. 684395—First California None 
Deficiencyof in¢@itte Mines eee $ 44,854.91 
Penalty of 5%, Section 291, Revenue Act of 1986 $ 2,242.74 
Penalty assessed nse eee eee None 
Penal hrdwes..c ee ee ee: os ee $ 2,242.74 


[Endorsed]: Filed Jan. 16, 1940. [58] 


[Title of Board and Cause—Docket No. 101190. ] 
FIRST AMENDMENT TO PETITION 
The petition of Sherwood Swan filed in the above en- 
titled matter for a redetermination of the deficiency 


set forth by the Commissioner of Internal Revenue 
in his notice of deficiency (Bureau symbols [RA :90- 
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D/LB), dated October 20, 1939, is amended ag fol- 
lows: 
in 

Paragraph III of said petition is amended to 
read: 

‘The taxes in controversy are income taxes for 
the calendar year 1936 in the amount of $41,536.17 
and penalty in the amount of €2,242.74. 

Dated: January 17, 1940, 

HILLYER BROWN 
CHAS. L. BARNARD 
Counsel for Petitioner. [59 | 


State of California, 
County of Alameda—ss. 

Sherwood Swan, being duly sworn, says that he 
is the Petitioner above nained; that he has read the 
foregoing First Amendment to Petition, and is 
familar with the statements contained therein, and 
that the facts stated are true. 

SHERWOOD SWAN 

Subscribed and sworn to before me this 17th day 
of January, 1940. 

[Seal] BESSIE E. COTTON, 
Notary Public in and for the County of Alameda, 

State of California. 


[Endorsed]: Filed Jan. 19, 1940. [60] 
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ANSWER 

Comes now the Commissioner of Internal Rev- 
enue, respondent above named, by his attorney, 
J. P. Wenchel, Chief Counsel, Bureau of Internal 
Revenue, and for answer to the petition, as amended, 
filed by the above-named petitioner adimits and de- 
nies as follows: 

I. Admits the allegations contained in para- 
eraph I of the petition as amended. 

Il. Admits the allegations contained in para- 
eraph IL of the petition as amended. 

Ill. Admits that the tax in controversy is in- 
come tax for the ealendar year 1936; denies the 
remaining allegations contained in paragraph ITI 
of the petition as amended. 

1V(a) to (e), inel. Denies that the Commissioner 
committed errors as alleged im subparagraphs (a) 
to (c) of paragraph ITV of the petition as amended. 

[61] 

V-1. For lack of matemality, denies all allega- 
tions contained in subparagraph 1 of paragraph V 
of the petition as amended. 

V-2. For lack of materiality, denies all allega- 
tions contained in subparagraph 2 of paragraph V 
of the petition as amended. 

V-3. Admits that on Deeember 16, 1936, there 
was a cancellation and settlement of the mdebted- 
ness, referred to in the notice of deficiency attached 
to the petition as Exhibit A; denies the remaining 
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allegations contained in subparagraph 3 of para- 
graph V of the petition as amended. 

V-4 and V-5. Denies all allegations contained in 
subparagraphs 4 and 5 of paragraph V of the peti- 
tion as amended. 

V-6. Admits that the cost to petitioner of 500 
shares of Sherwood Swan and Company, Ltd., stock 
was $90,000; that at the time of the cancellation and 
settlement of said indebtedness on December 16, 
1936, the fai market value of said shares was con- 
siderably in excess of $50,000; denies the remaining 
allegations contained in subparagraph 6 of para- 
graph V of the petition as amended. 

V-7. Admits that there was a cancellation and 
settlement of indebtedness on December 16, 1936, 
referred to in the notice of deficiency, a copy of 
which 1s attached to the petition and marked Ex- 
hibit A; denies the remaining allegations contained 
in subparagraph 7 of paragraph V of the petition 
as amended. [62] 

V-8. Admits that prior to December 21, 19386, 
petitioner held 500 shares of Sherwood Swan and 
Company, Ltd., stock; that the cost of said shares to 
petitioner was $50,000; that on December 21, 1936, 
In connection with a tax-free reorganization of 
Sherwood Swan and Company, Ltd., petitioner ex- 
changed said 500 shares of Sherwood Swan and 
Company, Ltd., stock for 15,000 Class A shares and 
22,000 common shares of Sherwood Swan and Com- 
pany, Ltd., stock; that on November 18, 1936, peti- 
tioner entered into a certain contract with Albert 
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Gersten and Robert KEK. Till, doing business under 
the firm name and stvle of ‘‘Robert N. Miller & 
Co.,"° for the sale to said purchasers of certain 
Class A shares of Sherwood Swan and Company, 
Ltd., at a price of $7 per share; demies the remain- 
ing allegations contained in subparagraph 8 of 
paragraph V of the petition as amended. 

VI. Admits that petitioner obtained extensions 
to June 1, 1937, to file his income tax return for 
the calendar year 1936; denies the remaiming allega- 
tions set forth in the petition as amended under the 
heading ‘‘In support of assignment of error (e) 
above.” 

VII. Denies generally and specifically each and 
every allegation in the petition as amended not here- 
inbefore admitted, qualified or denied. [63] 


Wherefore, it is prayed that the Commnussioner’s 
detevinination be approved and the petitioner's ap- 
peal denied. 

J. P. WENCHEL, 
Chief Counsel, Bureau of Internal Revenue. 
Of Counsel, 
ALVA @. BAIRD, 
T. M. MATHER, 
HARRY R. HORROW, 
Special Attorneys, 
Bureau of Internal Revenue. 
HREH:sob 2/9740 


Lkndorsed]: Filed Feb. 16, 1940. [64] 
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[Title of Board and Cause—Docket No. 101190.] 


SECOND AMENDMENT TO PETITION 

The petition of Sherwood Swan filed in the above 
entitled manner for a redetermination of the de- 
ficiency set forth by the Commissioner of Internal 
Revenue in lis Notice of Deficiency (Bureau sym- 
bols IRA:90-D/LB), dated October 20, 1939, 1s 
amended as follows: 

Jl. 

Paragraph III of said Petition is amended to 
read: 

‘The taxes in controversy are meome taxes 
for the calendar year 1936 im the amount 
of $43,381.44 and penalty in the amount of 
$2 242.74.”’ 

Jul. 
Paragraph IV(c¢) of said Petition is amended to 
read: 

‘‘(¢) Even if the benefit from the cancella- 
tion of said indebtedness is applicable to the 
year 1986 and not the year 1930, and even if 
cancellation of imdebtedness under the eireum- 
stances heremafter alleged constituted taxable 
income, there was no taxable net meome, and 
consequently the Commissioner erred in finding 
that the income to Petitioner from said can- 
cellation was in the amount of $80,009.13.’’ [65 ] 
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Eaih 
Paragraph IV(d) of said Petition is amended to 
read: 

‘“(q) The Commissioner erred in finding 
that during the calendar year 1936 Petitioner 
sold a one-half interest in 1,000 shares of Sher- 
wood Swan and Company, Ltd. and in finding 
that the cost or other basis of said 1,000 shares 
was $42,365 and in finding that said 1,000 shares 
were sold for an aggregate sum of $175,000, 
or any other sum whatsoever, and in finding 
that Petitioner’s share of the profit from such 
sale was $66,317.50 or any other sum whatso- 
ever. However, Petitioner sold, during said 
calendar year 1936, 6,250 Class A shares of 
Sherwood Swan and Company, Ltd. for an ag- 
eregate selling price of $48,750. The cost 
allocable to said 6,250 Class A shares was 
$20,833.33 and taxpayer realized a gain of 
$22,916.67 on said sale of Class A shares.’’ 


ly’. 

Paragraph IV of said Petition is amended by 
inserting a new subparagraph at the end thereof 
to be known as subparagraph (f) to read as follows: 

‘“(f) he Commissioner erred in finding 
that during the year 1936 the Petitioner re- 

' ceived a capital gain of $20,468.68 of any other 

sum upon the sale of 2,071 shares of Hale Bros. 
Realty Company stock and that Petitioner re- 
ceived a taxable profit on such transaction of 
$6,140.60 or any other sum.’’ [66] 
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V. 
Paragraph V-4 of said Petition is amended to 
read: ; 
“4 That after said cancellation and _ set- 
tlement of indebtedness:on December 16, 1936, 
Petitioner’s assets (other than said 500 shares 
of Sherwood Swan and Company, Ltd. con- 
sisted of: 
(i) Said ranch situated in Madera Coun- 
ty; and = 
(i) An open book account due from 
Sherwood Swan and Company, Ltd. in the 
amount of $9,835.12 ; 


and that the habilities of Petitioner (other than 
the lhabilities in the aggregate amount of 
$195,000 ineurred in connection with the pay- 
ment of said mindebtednesses to said banks) con- 
sisted of : 

((1)) Said indebtedness to Bank of Amer- 
ica National Trust and Savings Association 
in the amount of $10,000, secured by said 
ranch in Madera County ; 

((i1)) An indebtednes to Harry Camp in 
the amount of $7,500; 

((Qin)) A note to David S. Wasserman 
in the principal amount of $5,000; 

((av)) Accounts payable to Helen L. 
Swan in the amount of $4,788, to Charles 
Raphael in the amount of $500, to T. E. Louis 

"in the amount of $725.10, to R. L. Underhill 
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in the amount of $200, to George D. Roberts 
in the amount of $500, to McKinstry, Haber 
& Coombes in the amount of $300, and to 
the Moose Club in the amount of $58.50; 

((v)) Joint accounts payable by Peti- 
tioner and W. R. Whitthorne to Anglo Cali- 
fornia National Bank in the amount of $5,000 
and to Orrick, Palmer & Dahlquist in the 
amount of $2,000; and 

((vi)) Acerued federal income tax and 
California state income tax lability for the 
year 1936 in the estimated amount of 
$764.35.’’ [67] 


VI. 
Paragraph V-5 of said Petition 1s amended to 
read: 

‘*5. That consequently the only assets of 
Petitioner after operation of said cancellation 
and settlement of indebtedness on December 
16, 1936, which had not already been released 
by said agreement of March 12, 1930, were said 
ranch in Madera County and said account re- 
ceivable from Sherwood Swan and Company, 
Ltd. That on December 16, 1936, the fair mar- 
ket value of said ranch in Madera County was 
$6,000; that said ranch continued to be subject 
to an indebtedness of $10,000 to Bank of Amer- 
ica National Trust and Savings Association 
secured by a deed of trust thereon; and that 
the value of the assets of Petitioner after said 
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cancellation and settlement of indebtedness was 
$15,835.12. That the aggregate amount of Peti- 
tioner’s liabilities on December 16, 1936 (other 
than said notes in the amount of $195,000 given 
in connection with the payment of said ecan- 
eellation and settlement of indebtedness and 
including only Petitioner’s one-half lability on 
joint obligations) was $33,835.95. That in view 
of the foregoing, Petitioner did not derive any 
benefit whatsoever by reason or by virtue of 
the said cancellation and settlement of indebted- 
ness on December 16, 1936.”’ 


VII. 
That paragraph V+7 of said Petition is amended 
to read: 

“7. That immediately after the cancellation 
and [68] settlement of indebtedness on Decem- 
ber 16, 1936, referred to in said notice of de- 
ficiency, a copy of which is attached hereto and 
marked ‘Exhibit A,’ Petitioner’s assets con- 
sisted of: 

(1) 500 shares of Sherwood Swan and 
Company, Ltd. having a fair market value 
of not in excess of $105,000. 

(1) Said ranch in Madera County having 
a fair market value of $6,000; 

(iu) Accounts receivable owing by Sher- 
wood and Company, Ltd. in the amount of 
$9,835.12 ; 
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and the liabilities of Petitioner consisted of: 


((i)) Joint note of Petitioner and W. R. 
Whitthorne to The Anglo California Na- 
tional Bank in the principal amount of 
$175,000 ; 

((ii)) Joint note of Petitioner and W. R. 
Whitthorne to the Central Company in the 
prnicipal amount of $20,000; 

((ii1)) Note of Petitioner to Bank of 
America National Trust and Savings As- 
sociation having an unpaid principal balance 
of $10,000, secured by a mortgage on said 
ranch in Madera County; 

(iv)) Note of Petitioner to D. S. Wasser- 
man in the amount of $5,000; 

((v)) Indebtedness of Petitioner to 
Harry Camp in the principal amount of 
$7,500; [69] 

((v1)) Aecounts payable of Petitioner to 
Helen L. Swan in the amount of $4,788 and 
to Charles Raphael in the amount of $500, 
to T’. E. Louis in the amount of $725.10, to 
R. L. Underhill in the amount of $200, to 
George D. Roberts in the amount of $500, 
to MeKinstry, Haber & Coombes in the 
amount of $300, and to the Moose Club in 
the amount of $58.50; 

((vil)) Joint aecount payable of Peti- 
tioner and said W. R. Whitthorne to Orrick, 
Palmer & Dahlquist in the amount of $2,000; 
and 
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((vii)) Joimt obhgation of Petitioner 
and said W. R. Whitthorne to Anglo Cali- 
forma National Bank in the amount. of 
$5,000; and 

((ix)) Acerued federal and California 
state income tax of Petitioner for the year 
1936 in the approximate amount of $764.35. 


That the aggregate value of said assets of 
Petitioner was $120,835.12 and that the aggre- 
gate amount of Petitioner’s said liabilities (in- 
cluding, in the case of joint obligations, only 
Petitioner’s one-half share thereof) was 
$131,335.95, and that the amount by which the 
value of Petitioner’s said liabilities exceeded 
the amount of his said assests was $10,500.83. 

That by reason of the foregoing, Petitioner 
did not derive any benefit from said cancella- 
tion and settlement of indebtedness on Decem- 
ber 16, 1936.”’ 


VIII. 
Paragraph V-8 of said Petition is amended to 
read: 

“8. That during the calendar year 1936 
Petitioner did not sell or enter into any 
contract to sell any shares of [70] Sher- 
wood Swan and Company, Ltd., except as 
is hereinafter more particularly set forth in 
this paragraph 8. That prior to December 21, 
1936 Petitioner held 500 shares of Sherwood 
Swan and Company, Ltd. and that the cost of 
said shares to Petitioner was $50,000. That on 
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December 21, 1936, 12 connection with the tax- 
free reorganization of Sherwood Swan and 
Company, Ltd. Petitioner exchanged said 500 
shares of Sherwood Swan and Company, Ltd. 
for 15,000 Class A shares and 22,500 common 
shares of Sherwood Swan and Company, Ltd. 
That at the time of said exchange the fair 
market value of said 15,000 Class A shares was 
$105,000 and said 22,500 common shares did 
not have any fair market value. That the entire 
cost of said stock, to-wit, $50,000 is allocable 
to said 15,000 Class A shares. ‘That on Novem- 
ber 18, 1936, Petitioner entered into a contract 
with Albert Gersten and Robert E. Hill, doing 
business under the firm name and stvle of *Rob- 
ert N. Miller & Co.’ for the sale to said pur- 
chasers of 12,500 Class A shares of Sherwood 
Swan and Company, Ltd. at a price of $7 per 
share and a total price of $87,500. That said 
purchasci's, pursuant to said contract, during 
the calendar year 1936 purchased from Pett- 
tioner 6,250 of said Class A shares and paid 
therefor to Petitioner a total of $48,750, and 
duving the calendar year 1937 purchased 6,250 
of said Class A. shares and paid therefor to 
Petitioner a total of $43,750. That consequently, 
during the calendar vear 1936, Petitioner sold 
oly 6,250 of said Class A shares for said total 
purchase price of $43,750. That the cost. al- 
locable [71] to said 6,250 Class A shares was 
Not in excess of $20,833.38 and that the aim 
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derived from the sale thereof by Petitioner was 
not in excess of $22,916.67.” 


JOR 

Paragraph V of said Petition is amended by 
adding at the end thereof a new subparagraph to 
be known as subparagraph (1) to read as follows: 
‘““(f) That on the date of sale of Peti- 
tioner’s 2071 shares of Hale Bros. Realty Com- 
pany stock, to-wit, December 16, 1986, the fair 
market value of said shaves was not In excess 
of $8,284; that as a result of said sale Peti- 
tioner suffered a loss of $5,812.01 and a re- 

portable capital net loss of $1,748.60. 


X, 
‘he prayer of said Petition is amended to read: 
‘“Wherefore, Petitioner prays that this Board 
may hear the proceeding and determine that 
the deficiency due from the Petitioner for the 
year 1936 is not in excess of $1,473.47, and that 
there is no penalty due from Petitioner for said 
year.”’ 
ROBERT W. MACDONALD 
Counsel for Petitioner 
1600 Financial Center Bldg. 
Oakland, California [72] 
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State of California, 
County of Alameda—ss. 


Sherwood Swan, being duly sworn, deposes and 
says that he is the Petitioner above named; that 
he has read the foregoing Second Amendment to 
Petition, and is familiar with the statements con- 
tained therein, and that the facts stated are true. 

SHERWOOD SWAN 


Subscribed and sworn to before me this 17th day 
of October, 1940. 
A. MC CREADY, 
Notary Public in and for the 
County of Alameda, State 
of California. 


(Seal) 
[Endorsed]: Filed Oct. 21, 1940. [73] 


[Title of Board and Cause—Docket No. 101190. ] 


ANSWER TO SECOND AMENDMENT 
TO PEPITION 


Comes now the Commissioner of Internal Rev- 
enue, respondent above named, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Juternal, and 
for answer to the Second Amendment, to Petition 
filed by the above-named petitioner, admits and de- 
nies as follows: 
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Admits the allegations contained in paragraph I 
of Second Amendment to Petition except the allega- 
tion as to the amount of income taxes in controversy, 
which is denied. 

Jil. 

Denies the allegations contained in paragraph IT 

of the Second Amendment to Petition. 


EET. 
Denies the allegations contained in paragraph IIT 
of the Second Amendment to Petition.[74] 


1 
Stricken. 
V:. 
Denies the allegations contained in paragraph V 
of the Second Amendment to the Petition. 


VI. 
Denies the allegations contained in paragraph VI 
of the Second Amendment to the Petition. 


vii, 
Denies the allegations contained in paragraph 
VII of the Second Amendment to the petition. 


\eaiatale 
Denies the allegations contained in paragraph 
VIII of the Second Amendment to the Petition. 


IX. 
Stricken. 
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X. 
Denies generally and specifically each and every 
allegation in the Second Amendment to the petition 
not hereinbefore admitted, qualified or denied. 


Wherefore, it, is prayed that the Commissioner’s 
determination be approved and that the petitioner’s 
appeal be denied. 

J. P. WENCHEL, 
Chief Counsel, 
Bureau of Internal Revenue. 
Of Counsel: 
ALVA C. BAIRD, 
Division Counsel. 
T. M. MATHER, 
Special Attorney, 
Bureau of Internal Revenue. 


[Endorsed]: Filed Oct. 31, 1940. [75] 


—— 


[Title of Board and Cause—Docket Nos. 101189, 
101190.] 


Promulgated August 13, 1941. 


1. When a solvent taxpayer settles a debt. 
for less than the full amount, the saving as a 
general rule is income. 

2. ‘The value of the taxpayer’s assets held, 
upon the evidence, not to establish insolvency. 

3. In the settlement of a secured debt for 
less than its amount, it is not the release of the 
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pledged property from the lien that constitutes 
the realization of income, it is the obliteration 
of the debt itself. 

4. The basis for determining gain on the 
sale of preferred stock received with common 
in a tax-free exchange held to be an allocable 
part of the cost of the original shares given 
up in the exchange, since the evidence shows 
that both preferred and common had value when 
received. 

®. Under a contract made in 1936 to sell 
20,000 shares on prescribed terms, the shares 
to be delivered as payment was made for each 
share, 12,500 shares were delivered in 1936 and 
12,500 in 1937, within the contract period. Held, 
the sale of the last 12,500 was in 1937 and the 
gain therefrom is not within 1936 income. 


Robert W. MacDonald, Esq., for the petitioners. 
Thomas M. Mather, Esq., for the respondent. 

The Commissioner determined deficiencies for 
1936 of $9,902.53 in the income tax of W. R. Whit- 
thorne and a penalty of $495.12, and of $44,854.91 
in the income tax of Sherwood Swan and a penalty 
of $2,242.74. Petitioners assail the determinations 
(1) of gain in the settlement of debts in 1936; 
(2) of gain in the sale of shares received in a tax- 
free exchange; and (3) of a delinquency penalty 
for failure to file income tax returns in time. 
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FINDINGS OF FACT. 

Minnie L. Whitthorne and Eva Whitthorne are 
executrices of the estate of W. W. Whitthorne, who 
died July 25, 1940. W. R. Whit- [76]thorne and 
Sherwood Swan (called petitioners), residents of 
Oakland, California, filed their returns in the first 
district of California. They were asosciated in busi- 
ness enterprises for many years. Each had acquired 
at a cost of $50,000 one-half of the outstanding 1,000 
shares of Sherwood Swan & Co., Ltd. (old com- 
pany), which operated a market in Oakland. 

In March 1930 petitioners were indebted to Har- 
rison §. Robinson on their joint and several promis- 
sory note for $35,000, secured by 1,000 old com- 
pany shares. They were indebted to David 8. Was- 
serman on their jomt purchase money note for 
$100,000, secured by 1,000 shares of Wasserman- 
Gattmann Co., one-half being owned by each. To the 
Central National Bank of Oakland they owed 
$250,000 on their joint and several note secured bv 
6,000 shares of the Hale Bros. Stores, Inc. To the 
Bank of America they owed $100,000 on their joint 
and several note secured by 2,071 shares of the 
Hale Bros. Realty Co. To the Central National 
Bank Swan alone owed an unsecured debt of $20,- 
000; and to the Bank of America he owed an un- 
secured debt of $65,000 and a debt of $10,000 se- 
cured by a mortgage on a ranch. 

Pursuant to an agreement between petitioners and 
the note holders on March 12, 1930, the two banks 
paid off petitioners’ note to Robinson, later being 
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reimbursed therefor. Petitioners’ shares of the old 
company which were pledged to Robinson were 
then released, and 500 were pledged with each bank 
as security for $100,000 of petitioners’ debts to it. 
The banks agreed not to 
* * * look to the securities thus pledged to us 
in equal amounts for more than the $100,000 
each, * * *, 


Sik AR 
wv i 


* it was not mtended, however, to forgive 
the indebtedness due by the individuals mm ex- 
cess of this amount. 


On December 15, 1936, petitioners on their joint 
and several demand note borrowed $175,000 from 
the Anglo-California National Bank of San Fran- 
cisco. The Central National Bank was in receiver- 
ship, and on the same date petitioners made an 
agreement with the receiver under which they paid 
him $75,000 and gave their non-interest-bearing 
promissory note for $20,000, payable $4,000 a year, 
in full compromise settlement of: 


Note signed by— Face of Note Balance due 
ene co ee ea $100,000.00 $13,080.32 
ae 15,000.00 15,000.00 
i a 85,000.00 85,000.00 
Don. 66,000.00 1.00 
OVE esac 25,664.67 25,664.67 
Rae 2 73,369.05 73,369.05 
it ne 365,033.72 212,115.04 
[77] 


Accrued interest was due on the notes, and $5,664.67 
and $21,369.05, respectively, of the face amounts of 
the last two notes represented unpaid interest on 
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the original loans. The aggregate original loans rep- 
resented by the notes were $185,081.32, of which 
petitioners were jointly indebted for $165,081.32 and 
Swan was tdividually indebted for $20,000. The 
notes were secured by 500 old company shares and 
by 2,000 shares of Swan’s, a corporation, 1,725 
shares of Wasserman-Gattmann, and a $50,000 in- 
surance policy of the life of Swan. The 2,000 shares 
of Swan's, the 1,725 shares of Wasserman-Guatt- 
mann, and the insurance policy were, in a petition 
for approval of the compromise offer filed with the 
court in the Central National Bank receivership 
proceeding, described as worthless. The settlement 
Was approved by the court, and the 500 old com- 
pany shares were released from pledge. 

On December 16, 1986, petitioners Were indebted 
to the Bank of America on notes aggregating $196,- 
073.14, secured by 500 old company shares, 2,071 
shares of the Hale Bros. Realty Co., 2,000 shares of 
Swalt’s, a corporation, and 1,725 shares of the Was- 
serman-Gauttmann Co. Of these notes, #89,066.35 
was the aggregate principal aniount of jomt notes 
of petitioners and $65,000 was the principal of a 
separate note of Swan. On that date a sale of the 
pledges was held at which petitioners bid m the 500 
old company shares for $100,000 and the Bank of 
America bid in the remaiming securities for 396,- 
O73.14. The 2,071 Hale shares were worth $384,- 
004.69 and the other shares were worthless. Peti- 
tioners paid the bank $100,000. The 500 old com- 
pany shares were released from pledge, and, with 
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the other 500 shares released by the Central Na- 
tional Bank, were placed with the trust department 
of the Anglo-Califorma Bank. 

On December 16, 1936, petitioners’ habilities were 
as follows: 

Whitthorne Swan 

Joint note to Central Co., $20,000......... $10,000.00 $10,000.00 
Note to Bank of America, secured by 


mornteacme On Swan’s ranch. ce 10,000.00 
Joint notes to Anglo-California Bank, 

GP O000 alr $O,OOO nee casonsecceeen 90,000.00 90,000.00 
Note due David S. Wasserman... ecco 9,000.00 
| OTA LESTE oF) 0) (ee 1,500.00 15,571.60 
UM TOROS oe cseeseccacckelbcncccthcncnccsbccctnes  acdaeesuasencesssnsnenc 764.35 

IRC ee 101,500.00 131,335.95 


On the same date each owned 500 old company 
shares. Whitthorne owned nothing else. Swan 
owhed in addition a claim of $9,835.12 against the 
old company and the mortgaged ranch, which had 
a value of $6,000. After the settlement of peti- 
tioners’ indebtedness to the banks, Whitthorne’s 
assets exceeded his habilities by at least $85,040.66 
and Swan's assets exceeded his liabilities by at least 
$80,009.13. [78 ] 

Pursuant to an agreement with the Anglo-Cali- 
forma Bank wnder which the $175,000 loan had 
been made to petitioners, the 1,000 old company 
sbares were surrendered by the bank’s trust depart- 
ment, and in a tax-free exchange the Sherwood 
Swan Co. Ltd. (new company), issued therefor 
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30,000 class A shares of a par value of $10 each 
and 45,000 common shares of no par value, repre- 
senting its entire capital stock. Each petitioner ex- 
changed his 500 old company shares for one-half 
of the new shares. On November 18, 1936, peti- 
tioners and Robert N. Miller & Co. had made a 
contract contemplating this reorganization. Miller 
& Co. had agreed to purchase 25,000 class A shares 
for $175,000, or at $7 each; to deposit $25,000 and 
securities of a value of $85,000 with the bank as 
trustee as security for payment of the price; and 
to pay $24,500 to the trustee within 3 days after 
shares should be available for delivery. Thereupon 
Miller & Co. became entitled to the delivery of 3,500 
shares. The remainder of the purchase price was 
payable in installments within a 90-day period, the 
purchaser being entitled upon each payment to de- 
livery of one share for each $7 paid. It agreed to 
pay the trustee, in addition to the $175,000 recited 
price: 

* * * an amount equal to the accrued divi- 
dends on each of the 25,000 shares from De- 
cember 1, 1936, to the date of actual delivery 
thereof to [it]. 


In case Miller & Co. should fail to make full pay- 
ment within the $0-day period, the trustee was di- 
rected to apply the $25,000 and the proceeds of the 
sale of the securities deposited as collateral to 
petitioners’ note due the bank, and then to deliver 
to Miller & Co. that number of class A shares neces- 
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sary to make the total number delivered to it equal 
to one share for each $10 paid by it or applied by 
the trustee on the purchase price under the agree- 
ment. During 1986 Miller & Co. deposited the col- 
lateral, paid the following installments, and received 
as payment the following number of shares: 


Payment Shares 

Led ere a, 49 000.00 7,000 
(ae! Ui rer 21,000 3,000 
eo, 0 ee 17,500 2.500 
is em a. acid a ceases 87,000 12,500 


Additional iistailments, completed payment of the 
purchase price by February 9, 1937; the remaining 
12,500 shares were delivered as payments were 
made, and after final payment the trustee delivered 
the 2,500 class A and 22,500 common shares re- 
maining with him to each petitioner. There has 
been no sale of common shares, but in 19387 Whit- 
thorne transferred 4,500 to Swan, who agreed to 
reheve Whitthorne of lability on their joint $20,- 
O00 note due the Central National Bank. [79] 

On December 31, 1936, the new company had 
assets of a book value of $858,332.19. It had lia- 
bilities of $370,661.74; a capital stock account of 
$390,000, of which $300,000 was allocated to the 
00,000 class A shares and $80,000 to the 45,000 com- 
mon shares, and a book surplus of $97,670.45. Land 
Was carried among the assets at a book value of 
$618,674.83. In 1934, 1935, and 1936, the old com- 
pany 's net income and dividends were as follows: 
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1934 1935 1936 
Net income ............$64,025.26 $65,834.77 $70,052.26 
ICRU | 12,000.00 32,000.00 11,000.00 


The class A shares of the new company are en- 
titled to cumulative preferential annual dividends 
of 60 cents a share and to a further participating 
dividend equal to any dividend declared or paid on 
the common shares for the same period after the 
common shares shall have received a dividend of 
60 cents for that period. Holders of class A shares 
are entitled to one vote a share, and upon hquida- 
tion. shall be preferred as to assets to the extent 
of $10 a share plus accumulated and unpaid divi- 
dends. 

Petitioners were granted an extension of time, 
expling on June 1, 1937, for filing their imeome 
tax returns for 1936. An accountant employed by 
them completed preparation of the returns on May 
29, 1937. The returns, properly signed and sworn to, 
were delivered to the collector. Swan's return is 
stamped by the collector as filed on June 2, 1937. 

The Commissioner determined that for 1936 
Whitthorne received income of $35,040.66 and Swan 
income of $80,009.14 in the settlement with the Cen- 
tral National Bank and the Bank of America. He 
adopted the profit reported by them of 366,317.50 
on the sale of shares in Sherwood Swan & Co., 
Ltd., and included 30 pereent thereof, or $19,895.25 
in the income of each. He determined penalties for 
failure to file their income tax returns within the 
time prescribed by law. 
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Sternhagen: 1. The taxpayers were in 1936 
2 


and Swan separately owed that bank $20,000. They 
compromised this aggregate indebtedness of $185,- 
081.32’ for $75,000 cash and a new joint note of 
$20,000, thus relieving themselves of an aggregate 
of $80,081.32, of which $70,081.32 [80] was attribu- 
table to the joimt note of $165,081.32 and $20,000 
was attributable to Swan's separate individual note. 
The Commissioner determined that Whitthorne’s 
income included the veleased $35,040.66, one-half 
the jomt note, and Swan’s income included the 
released $55,040.66, one-half the joint note and all 
of his separate note. 

The taxpayers were jointly mdebted to the Bank 
of America for $89,066.33 and Swan separately 
owed that bank $65,000. This aggregate debt was 
settled by the payment of $100,000 cash and the 
taking by the debtor of the shares of the Hale Bros. 
Realty Co., Wasserman-Gattmann Co., and Swan's. 
The shares of the last two corporations were worth- 
less and the shares of the Hale Bros. Realty Co. 
were recognized as having a value of $34,564.69. 
The Commissioner determined that Whitthorme 


"The balance due on the face amount of the notes 
was $212,115.04, but the Commissioner’s determina- 
tion treats the excess as mmterest and omits it from 
the computation. Likewise the excess of the face 
amount of the Bank of America notes is omitted 
from the computation. 
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realized no income in the settlement of this in- 
debtedness and that Swan’s income included the 
$24,968.47 difference between his share ($109,533.16) 
of the aggregate of $154,066.33 owed and his share 
($50,000) of the amount of cash and the value 
($34,564.69) of the Hale shares paid by Swan in 
the settlement. 

When a taxpayer settles a debt for less than the 
full amount, the saving, as a general rule, is in- 
come. United States v. Kaurby Lumber Co., 284 
U.S. 1; b. F. Awery & Sons, Ime. 26 15. 2. Aaa 
Highland Farms Corporation, 42 B. T. A. 1314. 
The petitioners try to bring themselves within the 
line of eases holding that income is not realized if 
the debtor is insolvent before and after the settle- 
ment. Swan claims to have had a net msolveney 
of $10,500.83 and Whitthorne a net worth of $3,- 
000. In each mstance, their shares in the corpora- 
tion are treated as worth $105,000, arrived at by 
using a value of $200,000 for the corporation’s 
land. The evidence does not, in our opinion, estab- 
lish insolvency of either petitioner. 

The value of the petitioners’ shares is not prop- 
erly fixed by the value of the land on which the cor- 
poration operates the market. Other factors must 
be considered. In view of all the evidence, the 
opinions of the witnesses as to the value of the 
Jand can not be adopted. The earnings of 1935 were 
over $65,000 and of 1986 over $70,000. he dividends 
for 1935 were $32,000 and for 1936 were $11,000. 
The new financing was based upon a recognition of 
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the book value of the market property. The whole- 
sale price of the class A shares to the dealer was 
$7 and to the public $10. The common shares had 
commensurate rights which gave them substantial 
value. It is not necessary to find a definitive value 
for the corporation’s shares, but ts i clear that 
they were worth more than enough to show that as 
assets in the hands of petitioners they preclude a 
[81] finding of imsolvency and do not affect the 
gain realized in the settlement of their debts. 

The petitioners argue a new conception of the 
doctrine of realization of income in connection 
with a debt settlement. They say the essence of the 
realization is not the settlement of the debts alone, 
but the freeing of assets, and that such freeing 
of assets occurred in 1930 when the pledge of the 
shares was linuted by the banks to $100,000. ‘This 
ean not be adopted as the theory of the rule. A sol- 
vent taxpayer realizes a gain by a reduction of his 
debt irrespective of whether the debt is secured 
by a pledge or mortgage. The freeing of assets 
which has been regarded in the decisions as a sig- 
nificant fact is not the release of the pledged se- 
curity from len, but the effeet of enabling the 
debtor to use all hig assets freed from the incubus 
of the debt. The obhteration of the offsetting lia- 
bility for debt is what constitutes the gam. If in 
1930 the creditor banks had not only agreed to 
limit the use of the pledged shares to security for 
$100,000 of the debt, but had also renounced all 
claim on the debtor for more than $100,000, the 
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forgiveness would have been a gain, not because the 
len was linited, but because the excess amount of 
the debt was discharged without payment. Having 
been realized in 1930 it would have been taxable 
then and not later. But it was not until 1936 that 
the debt was finally settled; so the resulting gain 
is properly taxable then. 

The petitioners also make a point that the meas- 
ure of the gain, according to their theory, is not the 
value of the assets freed, but the cost of them to the 
petitioners, which was $50,000 to each. The point, 
however, falls with the theory. Since the release of 
the pledged shares froin the lien is not the occasion 
of the gain, their particular value or cost is not 
determinative of the gain. The relevancy of their 
value when the debt is discharged is only as a factor 
in considering whether the extent of petitioners’ 
assets demonstrates insolvency; and this, as has been 
stated, is not true. 

The Comnussioner’s determinations of taxable 
gain resulting from the settlement of debts to the 
Central National Bank of Oakland and Bank of 
America are sustained. 

2. The petitioners claim that in the computation 
of gain resulting from the sale of the new shares the 
basis has been erroneously distributed between the 
class A preferred and the common shares. ‘The 
origmal 1,000 old company shares cost them $100.- 
O00. The petitioners exchanged their old shares for 
new and agreed with Miller & Co. to sell 25,000 
class A shares to it for $175,000 on prescribed terms. 
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They say that in computing the gain from this 
transaction the basis of $100,000 must all be as- 
signed to the class A shares because the common 
shares were worthless. By such a computation [82] 
the basis of the shares sold would be increased and 
the gain correspondingly reduced, and the unsold 
common shares would be left with no basis, and 
any future sale price would be entirely gain. The 
Commissioner adopted for the distribution of the 
basis between the two classes of shares the ratio 
which petitioners used on their returns, viz., 50.84 
percent for the preferred and 49.16 percent for 
the common. ‘This is, in our opinion, the best the 
petitioners can demand on the evidence. 

The corporation’s balance sheet showed a surplus 
of $97,670.45 after assigning $390,000 to capital 
stock. The assets included the $618,674.83 book value 
of the market property. Net income each year was 
about $65,000. This was more than enough to have 
enabled the corporation to pay dividends equal to 
the first GO cents on the preferred and the corre- 
sponding first 60 cents on the common. Additional 
dividends were to be equal on the two classes of 
shares. Other rights of the shareholders were very 
much alike, except the liquidation preference of 
the class A. The fact that the common shares were 
not actually sold is no indication of a lack of market 
or of value, when the preferred were so promptly 
sold at $10 a share on the open market. The basis 
used by the Commissioner is sustained. 
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a) 


3. The petitioners contend that in 1936 they sold 
only 12,500 of the class A shaves and that their tax 
may not be measured by a profit from the sale of 
25,000 shares. In this we think they are correct. The 
contract with Miller & Co. was not a sale of the 
entire 25,000 shares. In fact only 12,500 were de- 
livered in 1936 and, since this was well within the 
90-day period, there was no duty of the dealer to 
take any more in that year. It fulfilled its contract 
in 1937 by taking the remaining 12,500 and paying 
for them in that vear. It can not be said that the 
latter were sold in 1936 or that petitioners in that 
vear derived the profit from thei sale. They had 
made a contract to sell, but there 1s no evidenee that 
this was intended to be an immediate sale. It is 
error to treat it as such. Commissioner v. Segall, 
114 Fed. (2d) 706; Shillinglaw v. Commissioner, 
99 Fed. (2d) 87; Dahlnger v. Commissioner, 51 
Fed. (2d) 662; certiorari denied, 284 U. 8S. 678; 
Stiver v. Commissioner, 90 Fed. (2d) 505. 

The gain in 1936 should be reduced to that appli- 
cable to a sale of 12,500 shares. 

4. The Commissioner determined a penalty of 5 
percent under section 291, Revenue Act of 1936, for 
failure of petitioners to file their returns on time. 
The evidence does not establish that the delay was 
due to reasonable cause and not to willful neglect, 
and the penalty is therefore sustained. 


Decision will be entered under Rule 50. [83] 
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United Sates Board of Tax Appeals 
Washington 


Docket No. 101189 


ESTATE OF W. R. WHITTHORNE, Deceased, 
MINNIE lL. WHITTHORNE and EVA 
WHITTHORNE, Executrices, 

Petitioners, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Subsequent to the Board’s report, promulgated 
August 13, 1941, the respondent filed a computation, 
which came on for hearing on October 1, 1941. No 
objections having been filed to the said computa- 
tion, it is 

Ordered and decided that for 19386 there is a defi- 
ciency of $6,894.28 in income tax and a penalty of 
$344.71. 


Enter: 
(Signed) J. M. STERNHAGEN 
Member 
Entered Oct. 2, 1941. [84] 
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United States Board of Tax Appeals 
Washington 


Docket No. 101190 


SHERWOOD SWAN, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Subsequent to the Board’s report, promulgated 
August 13, 1941, the respondent filed a computation, 
which came on for hearing on October 1, 1941. No 
objections having been filed to the said computa- 
tion, it is 

Ordered and decided that for 1936 there is a defi- 
ciency of $38,687.37 in income tax and a penalty 
of $1,934.37. 

Enter: 

(Signed) J. M. STERNHAGEN 
Member 


Fntered Oct. 2, 1941. [85] 
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In the United States Circuit Court of Appeals 
for the Ninth Judicial Cirewit 


B.T.A. Docket No. 101189 


MINNIE L. WHI'I'THORNE and EVA WHIT- 
THORNE, Executrices, ESTATE OF W. R. 
WHITTHORNE, Deceased, 

Petitioners on Review, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent on Review. 


PETITION FOR REVIEW 
To the Honorable Judges of the United States 
Circuit Court of Appeals for the Ninth Judi- 
cial Circuit: 

Now come Minnie LL. Whitthorne and Eva 
Whitthorne, Executrices of the Estate of W. R. 
Whitthorne, deceased, by R. W. Macdonald, their 
attorney, and respectfully show: 


it 

Petitioners, Minnie IL. Whitthorne and Eva 
Whitthorne, are the duly appointed, qualified and 
acting Executrices of the Estate of W. R. Whit- 
thorne, deceased, hereinafter referred to as the tax- 
payer. Petitioners herein are residents, and W. R. 
Whitthorne, deecased, during his hfetime was a 
resident, of the City of Piedmont, County of Ala- 
meda, State of California, Northern District of 
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California, and their address is 324 Pacific Avenue, 
Piedmont, California. [86] 

Respondent is the duly appointed, qualified and 
acting Commissioner of Internal Revenue of the 
United States, herein referred to as the Commis- 
sioner. 

II. 

The taxpayer filed an income tax return for the 
taxable vear 1936 with the Collector of Internal 
Revenue for the District of Northern California, 
whose office is located within the Ninth Judicial 
Circuit, wherein the taxpayer also resides. 

Taxpaver, W. R. Whitthorne, died on the 25th 
dav of July, 1940. 

Aa 

The Collector determined a deficiency in income 
tax against the taxpayer for the vear 1936 in the 
amount of $9902.53, together with $495.12 penalty, 
and on October 20, 1939, in aceordanee with the 
provisions of the applicable statute, sent to the tax- 
payer bv registered mail a notice of said deficiency. 

Within ninety (90) days thereafter the taxpayer 
filed a petition for review from the said notice of 
deficiency with the United States Board of Tax 
Appeals, being Doeket No. 101189. Said appeal was 
consolidated for hearing and decision with the ap- 
peal of another taxpayer, to-wit, Sherwood Swan, 
Docket No. 101190, whose appeal was presented 
simultaneously to the Board. Prior to the trial of 
said appeal petitioners herein, Minnie L. Whit- 
thorne and Eva Whitthorne, as Exeeutrieces of the 
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Estate of W. R. Whitthorne, [87] deceased, were 
substituted by order of said Board of Tax Appeals 
as parties petitioner in the place and stead of W. R. 
Whitthorne, deceased. Said appeals were tried be- 
fore said Board of Tax Appeals on oral and docu- 
mentary evidence and submitted. 

On August 13, 1941 the Board of Tax Appeals 
promulgated its opinion and on the 2nd day of Octo- 
ber, 1941, entered its final order and decision in 
said appeal, wherein and whereby the Board of Tax 
Appeals ordered and decided that there is a defi- 
ciency of $6,894.28 in income tax and a penalty of 
$344.71 against the taxpayer for the said vear 
1936. 

IV. 

The following is a brief statement of the nature 
of the controversy : 

The Commissioner contends that taxpayer real- 
ized taxable income by reason of the cancellation by 
Bank of America and Central Bank of Oakland of 
eertain indebtedness owed by taxpayer to said 
banks. Taxpaver contends that he did not therebv 
realize any taxable income for the following rea- 
sons: 

1. The pledged stock which was freed in con- 
nection with such cancellation transaction had, six 
years prior thereto, been by agreement of said banks 
freed from pursuit for all bank imdebtedness ex- 
cept $200,000.00, which sum of $200,000.00 was paid 
to said banks in 1936; 

2. Taxpayer contends that cancellation of in- 
debtedness [88] does not result in taxable income 
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unless, prior to such cancellation transaction, tax- 
payer was insolvent and after such transaction was 
solvent, and further, that in determining solvency 
or insolvency, assets freed from the burden of debt 
by the cancellation transaction cannot be valued 
at anv amount in excess of their cost basis to tax- 
payer; applying this rule, taxpayer was insolvent 
after the cancellation transaction. 

3. Taxpayer contends that cancellation of in- 
debtedness does not result in taxable income un- 
less, prior to such cancellation transaction, taxpayer 
was Insolvent and after such transaction was sol- 
vent, and further, that in determining solvency or 
insolvency, assets freed from the burden of debt 
by the cancellation transaction cannot be valued at 
anv amount in excess of the net fair market value 
of the assets so released; applving this rule, tax- 
paver was insolvent after the cancellation trans- 
action. 

4. Taxpayer received Class ‘‘ A’ stock and Com- 
mon stock of Sherwood Swan & Company in a non- 
taxable exchange and m the vear 1936 sold the 
Class ‘‘A** stock. Taxpaver contends that all of 
the cost basis of sueh stock should be allocated to 
the Class ‘fA’ stoek and none to the Common stock 
since the latter had no fair market value. 

The Commissioner contends that taxpayer is sub- 
ject to a 5% penalty for a one (2) day delay ag 
filing his Return for the taxable vear. Taxpayer eon- 
tends that he should he reheved from sueh penalty. 


[89] 
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Wherefore, petitioner prays that the decision of 
the Board of Tax Appeals be reviewed by the 
United States Circuit Court of Appeals for the 
Ninth Cireuit; that a transcript be prepared in 
accordance with law and with the rules of said 
Court, and that appropriate action be taken by said 
Court. 

R. W. MACDONALD 
Attorney for Petitioner 


State of California, 
County of Alameda—ss. 


R. W. Macdonald, being first duly sworn, deposes 
and says: That he is the attorney for the petitioner 
in the above entitled Petition for Review; that he 
makes this verification for and on behalf of said 
petitioner; that he has read the foregoing Petition 
for Review and knows the contents thereof and that 
the same is true of lis own knowledge except as 
to those matters which are thereim stated upon 
formation or belief and as to such matters that he 
believes the same to be true; that this verification is 
made by affiant as such attorney for the reason that 
the facts set forth in said Petition for Review are 
within the information of affiant. 


R. W. MACDONALD 


Subseribed and sworn to before me this 22nd dav 
of December, 1941. 
(Seal) A. McCREADY 
Notary Public in and for the County of Alameda, 
State of California. [90] 
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In the United States Cireuit Court of Appeals 
for the Ninth Judicial Circuit 


[Title of Cause—Docket No. 101189. ] 
AFFIDAVIT OF MAILING 


Wilma 8S. Gray, being duly sworn, deposes and 
says: That she is and at all times herein mentioned 
was a citizen of the United States, having a busi- 
ness address at 1600 Financial Center Building, 
Oakland, California, in the County of Alameda, 
where the mailing herein referred to took place; 
that she is over the age of eighteen vears, not a 
party to the within entitled cause of interested in 
the event thereof: that on the 23rd day of Decem- 
ber, 1941 she enclosed in an envelope a copy of 
the Petition for Review in the above entitled ac- 
tion, sealed said envelope and addressed the same 
as follows, to-wit: 

‘Clerk 
Board of Tax Appeals 
Washington, D. C.’’ 


That on said dav affiant deposited said envelope 
so addressed and with the postage thereon fully 
prepaid in the United States Post Office in the City 
of Oakland, County of Alameda, State of Cali- 
fornia; that there is and at all times hereim men- 
tioned there was regular communication by United 
States mail between said City of Oakland and said 
Citv of Washington, D. C. 

WILMA 8. GRAY 
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Subseribed and sworn to before me this 23rd day 
of December, 1941. 
(Seal) A. MeCREADY 


Notary Public in and for the County of Alameda, 
State of California. 


[Endorsed]: Filed Dee. 26, 1941. [91] 


In the United States Circuit Court of Appeals 
for the Ninth Judicial Cireuit 


Docket No. 101190 
SHERWOOD SWAN, 


Petitioner on Review, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent on Review 


PETITION FOR REVIEW 


To the Honorable Judges of the United States Cir- 
cuit Court of Appeals for the Ninth Judicial 
Cireuit : 

Now comes Sherwood Swan, by R. W. Macdonald, 
his attorney, and respectfully shows: 


if 
Petitioner, herein referred to as the taxpayer, is 
a resident of the City of Oakland, County of Ala- 
meda, State of California, Northern District of 
California, and his address is 8S. W. corner Tenth 
and Washington Streets, Oakland, California. 
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Respondent is the duly appointed, qualified and 
acting Commissioner of Internal Revenue of the 
United States, herein referred to as the Commis- 
sioner. 

TA 

The taxpaver filed an income tax return for the 
[92] taxable vear 1936 with the Collector of In- 
ternal Revenue for the District of Northern Cali- 
fornia, whose office is located within the Ninth 
Judicial Cirewit, wherein the taxpaver also resides. 


a. 

The Collector determined a deficiency in income 
tax against the taxpayer for the vear 1936 im the 
amount of $44,854.91, together with $2242.74 pen- 
alty, and on October 20, 1939, in accordance with 
the provisions of the applicable statute. sent to the 
taxpayer bv registered mail a notice of said de- 
ficiency. 

Within ninetv (90) davs thereafter the taxpayer 
filed a petition for review from the said notice of 
deficiency with the United States Board of Tax 
Appeals, being Docket No. 101190. Said appeal was 
consolidated for hearme and decision with the ap- 
peal of another taxpayer, to-wit, the Estate of W. R. 
Whitthorne, deceased, Docket No. 101189, whose 
appeal was presented simultaneously to the Board. 
Said appeals were tried before said Beard of Tax 
Appeals on oral and documentary evidence and sub- 
mitted. 

On August 13, 1941, the Board of Tax Agpealé 
promulgated its opinion and on the 2nd dav of 
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October, 1941, entered its final order and decision in 
said appeal, where and whereby the Board of 
Tax Appeals ordered and decided that there is a 
deficiency of $38,687.38 in income tax and a pen- 
alty of $1934.87 against the taxpayer for said year 
1936. [93] 

TR 

The following is a brief statement of the nature 
of the controversy. 

The Commissioner contends that taxpayer real- 
ized taxable income by reason of the cancellation by 
Bank of America and Central Bank of Oakland of 
certain indebtedness owed by taxpaver to said banks. 
Taxpayer contends that he did not thereby realize 
any taxable income for the following reasons: 

1. he pledged stoek which was freed in connec- 
tion with such cancellation transaction had, six 
years prior thereto, been by agreement of said 
banks freed from pursuit for all bank indebtedness 
except $200,000.00, which sum of $200,000.00 was 
paid to said banks in 193 

eae laxpayer conten that cancellation of in- 
debtedness does not result in taxable income unless, 
priov to such cancellation transaction, taxpaver was 
insolvent and after such transaction was solvent, and 
further, that in determining solvency or insolvency, 

sets freed from the burden of debt by the ecan- 
Prisca transaction cannot be valued at any amount 
m excess of their cost basis to taxpayer; applying 
this rule, taxpayer was insolvent after the cancella- 
wien transaction. 
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3. Taxpayer contends that cancellation of in- 
debtedness does not result in taxable income unless, 
prior to such cancellation transaction, taxpayer was 
insolvent and after such transaction was solvent, 
and further, that in determining [94] solvency or 
insolvency, assets freed from the burden of debt by 
the cancellation transaction cannot be valued at any 
amount in excess of the net fair market value of 
the assets so released; applying this rule, taxpaver 
was insolvent after the cancellation transaction. 

4. Taxpaver received Class ‘‘A”’ stock and Com- 
mon stock of Sherwood Swan & Company in a non- 
taxable exchange and in the year 1936 sold the Class 
“fA”? stock. Taxpaver eontends that all of the eost 
basis of such stock should be allocated to the Class 
‘“A’’ stock and none to the Common stock sinee the 
latter had no fair market value. 

The Commissioner contends that taxpayer is sub- 
ject to a 5% penalty for a one (1) day delay in 
filing his Return for the taxable vear. Taxpaver 
contends that he should be relieved from such pen- 
alty. 

Wherefore, petitioner prays that the decision of 
the Board of Tax Appeals be reviewed by the 
United States Cireuit Court of Appeals for the 
Ninth Cireuit; that a transeript be prepared in 
eccordance with Jaw and with the rules of said 
Court, and that appropniate action be taken by said 
Court. 

R. W. MACDONALD 
Attorney for Petitioner [95] 
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State of California, 
County of Alameda—ss. 


R. W. Maedonald, being first duly sworn, deposes 
and savs: That he is the attorney for the petitioner 
in the above entitled Petition for Review; that he 
makes this verification for and on behalf of said 
petitioner; that he has read the foregoing Petition 
for Review and knows the contents thereof and that 
the same is true of lis own knowledge except as to 
those matters which are therein stated upon infor- 
mation or belief and as to such matters that he 
believes the same to be true; that this verification 
is made bv afhant as such attorney for the reason 
that the facts set forth in said Petition for Review 
are within the information of affiant. 

R. W. MACDONALD 


Subscribed and sworn to before me this 22nd day 
of December, 1941. 
(Seal) A. McCREADY 
Notary Public in and for the County of Alameda, 
State of California. [96] 


In the United States Cireuit Court of Appeals 
for the Ninth Judicial Cireuit 


[Title of Cause—Docket No. 101190.] 
AFFIDAVIT OF MAILING 


Wilma 8S. Grav, being duly sworn, deposes and 
savs: That she is and at all times herein mentioned 
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was a citizen of the United States, having a busi- 
ness address at 1600 Financial Center Building, 
Oakland, California, in the County of Alameda, 
where the mailing herein referred to took place; 
that she is over the age of eighteen years, not a 
party to the within entitled cause or interested in 
the event thereof; that on the 23rd day of Decem- 
ber, 1941 she enclosed in an envelope a copy of the 
Petition for Review in the above entitled action, 
sealed said envelope and addressed the same as fol- 
lows, to-wit: 

‘Clerk 

Board of Tax Appeals 

Washington, D. C.”’ 


That on said dav affiant deposited said envelope 
so addressed and with the postage thereon fully 
prepaid in the United States Post Office in the City 
of Oakland, County of Alameda, State of Cali- 
forma; that there is and at all times herein men- 
tioned there was regular communication by United 
States mail between said City of Oakland and said 
Citv of Washington, D. C. 

WILMA 8. GRAY 

Subseribed and sworn to before me this 23rd day 
of December, 1941. 

(Seal) A. MeCREADY 
Notary Pubhe in and for the County of Alameda, 

State of California. 


[Endorsed]: Filed Dee. 26, 1941. [97] 
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OFFICIAL REPORT OF PROCEEDINGS [98] 
TESTIMONY OF HARRISON S. ROBINSON 


Direct Examination 


Q. (By Mr. Macdonald) Your name is Harri- 
son 8. Robinson? A. Yes. 

Q. Your occupation ? A. Attorney at law. 

Q. And your office is where? 

A. Oakland, California. 

Q. You were an attorney at law in March of 
1930 2 A. Yes. 

Q. Did you at that time have any professional 
and business relations with Petitioners herein, Sher- 
wood Swan and W. R. Whitthorne? A. Yes. 


Q. What professional relations? 

A. IJ was their attorney. 

@. And had been for some years? A. Yes. 

@. And retained for some vears thereafter? 

mn Yes. 

@. Did vou also have business relations with 
them ? A. Yes. [119] 


Q. Will vou state what those business relations 
were ? 

A. hey owed me the sum of $35,000 secured by 
2 pledge of the stock of the Tenth Street Market. 

Q. The Tenth Street—— 


A. (Interposing) That is not the exact name. 


You will have to refresh my memory on the exact 
yame of the corporation. There were two corpora- 


tions, and T ean’t remember which the stock was in. 
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(Testimony of Harrison 8S. Robinson.) 

Q. The name of the corporation was ‘‘Sherwood 
Swan and Company, Ltd.’’? 

A. That is correct. 

Q. Were these gentlemen in March, 1930, also 
largely indebted to the Bank of America, Oakland 
Braneh, and to Central National Bank of Oakland? 

A. They were. 

Q@. Was an arrangement entered into between 
Messrs. Whitthorne and Swan and those banks and 
vou in March, 1930, with respect to the refunding 
of your indebtedness and with respect to the treat- 
ment which would be accorded by the bank to the 
securities of the Sherwood Swan and Company 
which weuld be pledged to the banks ? 

A. May I refer to a memorandum which I pre- 
pared from my office records to refresh my memory ? 

The Member: If your memory is no good with- 
out it. 

The Witness: Well, I can’t say that it is ‘‘no 
good [120] without it.” 

The Member: Perhaps vou had better answer 
the questions as best you ean. 

The Witness: Will von read that question, please ? 

(The question referred to was read by the re- 
porter as above recorded. ) 

The Witness: There were certain understandings 
and agreements. 

Q. (By Mv. Maedonald) Was that in writing or 
oral 2 

A. At the time it was made it was oral, and it 
is my recollection that letters or a letter was subse- 
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(Testimony of Harrison 8. Robinson. ) 
quently written by one of the banks expressing the 
terms of the arrangement, part of them. 

Q. Well, we will speak of those letters later, 
sir, Can you fix the date of that oral agreement? 

A. Well, I can only fix the date of it by having 
a look at my diary kept during that year and en- 
tries made day by day, and my inspection of the 
diary shows that I attended conferences with the 
banks on—I think it was Mareh 11 and March 12. 

Q. 19307 A. Pardon? 

Q. 1930? 

A. 1930. And it was on one of those two occa- 
sions that the final arrangement was expressed and 
made. [121] 

Q. Where were those conferences? 

A. At the Board room, the room at which the 
Board of Directors of the Central Bank of Oakland 
customarily met at the banking office, in Oakland, 
California. 

Q. Who was present ? 

A. 1 remember being present Mr. Joseph Carl- 
ston, President of the Central Bank of Oakland—— 

Q. (Interposing) May I interrupt you, Mr. Rob- 
inmson? At that time it was the Central National 
bank. 

A. Central National Bank; thank vou. 

(Continuing) ——Mr. Osear L. Cox, who was 
then Vice-President of the Bank of America and 
the Senior Officer of that bank in Alameda County, 
Mir. Swan,— Mr. Sherwood Swan—JI think Mr. 
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(Testimony of Harrison 8. Robinson. ) 
Wainwright,—but of that I haven’t a completely 
independent memory—and myself. 

Q. Who was Mr. Wainwright? 

A. Mr. Wainwright was a Vice-President of the 
Central National Bank. And the gentleman who 
was in the course of these discussions was My. 
Carlston, to my positive recollection. 

@. What was said at this conference? 

A. It was stated by the bankers—and by ‘‘the 
bankers” IT mean M1. Carlston and Mr. Cox—that 
they would by some procedure take over the in- 
debtedness which I held against the stock just here- 
tofore referred to. | wag to receive [122] thereby 
the $35,000 plus any accrued and unpaid interest 
up to the time of the consummation of the transac- 
tion. Hach bank agreed, ox stated that they would, 
if you prefer that, look to the stock which I then 
held as security for the repayment of $100,000 
each, plus one-half of the $35,000 plus whatever 
interest they paid which was then owing to me, 
and that so far as these two banks were concerned, 
the stock of the Swan Company would not be 
looked to by them or resorted to by them for more 
than $100,000 each plus one-half of the $35,000 
with imterest as aforesaid thereon. 

Q. What happened with respect to the agreed 
payment of $35,000 and interest to you? 

A. That was paid. 

Q. When? 

A. IL couldn't give you the exact date without 
—it was very shortly after that. There was a sale 
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(Testimony of Harrison 8S. Robinson. ) 
very shortly after that, I think, as soon as the notice 
could be given for the holding of a pledgee sale. 

Q. All I wanted was: That was immediately 
after this transaction you received your money ? 

A. Within a comparatively few days. 

Q. Do you know whether or uot subsequently 
these banks did release to Mr. Swan the stock in 
—Mr. Swan and Mr. Whlitthorme—the stock in 
Sherwood and Swan Company which [123] they 
thus received ? 

A. What do you mean by ‘‘released to them ?”’ 

Q. Delivered over to them, freed from pledge. 

A. Well, my memory is that that was dene in 
1936. 

Q. Do you know what payment Mr. Swan and 
Mr. Whitthorne made at that time to secure the 
release of the stock from pledge? 

A. I couldn’t tell you, no. 

Mr. MacDonald: Cross examine. 


Cross Examination 

Q. (By My. Mather) Mr. Robinson, what was 
the year in which Sherwood Swan & Whitthorne 
were indebted to you? 

A. Well, they had been indebted to me for many 
years. That was a loan which had been going on 
for a long while. 

Q. Well, in 1930 were they indebted to you to 
the extent of $35,000 ? A. Principal, yes. 

@. Was that indebtedness secured by Sherwood 
Swan’s stock ? 
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(Testimony of Harrison 8S. Robinson.) 

A. There were two companies and it was se- 
cured by the stock of the parent company, as I 
recollect it. 

@. Yes. And that stock was also up as collateral 
for loans which Sherwood Swan and Whitthorne 
owed to the two banks; was it not? 

A. I can’t remember that independently whether 
it was or not. [124] 

Q. You do not know whether it was? 

A. My—I may have known something about it 
at the time, but I have no present memory of that. 

Q. I see. Well, in what year were you paid vour 


£35,000 ? &. In 19530. 
Q. In 1930? A. Qh, yes. 
Q).. res: 


A. But, you see, that €85,000 had been owing 
to me for a number of years. 

Q. Yes. 

A. ‘The exact duration of that loan I could easily 
ascertain for you. 

Q. Well, that is not important. I want to know 
the vear it was satisfied. | was under the impression 
that shortly after that, that your testimony was 
they turned the stock over, or that the banks re- 
leased the stock from pledge? 

A. Oh, no; not that 7 know of. 

Mr. Maedonald: Tie testified that that was in 
1936. , 

The Witness: No, my memory is that the banks 

held on to their security. In 1980 they paid me off 
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(Testimony of Harrison 8. Robinson. ) 

the $35,000, and they were to have ag security the 
stock which we have been talking about for the 
$100,000 apiece, and for half of the $35,000 plus a 
small amount of interest. 

Q. (By Mr. Mather) Now, at that time was 
the Central [125] Bank of Oakland in receivership ? 

m. No;-sir. 

Q. It was after that? 

A. Well, it must have been a long while. I can 
remember distinctly that Mr. Carlston was active 
and in complete executive charge of the bank. 

Q. Of Oakland? 

A. The Central Bank of Oakland—the Central 
National Bank, I should say. 

Mr. Mather: I think that 1s all. 

Myr. Macdonald: Thank you. 

The Member: Step aside. 

(Witness excused. ) 


Mr. Maedonald: Mr. Wainwright. 


JAMES A. WAINWRIGHT 
a witness on behalf of Petitioners, was duly sworn 
and testified as follows: 


Direct Examination 
Q. (By Mr. Macdonald) Your name, please? 
A. James A. Waimwright. 
Q. Your occupation, Mr. Wainwright ? 
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(Testimony of James A. Wainwright.) 

A. Vice-President, Central Bank. 

Q. What was your occupation in March of 1950? 

A. I was employed by the Central National 
Bank handling some of their past due accounts. 

[126] 

@. Among such past due accounts were there 
obligations due from the Petitioners herein, Mr. 
Sherwood Swan and Mr. W. R. Whitthorne? 

A. Yes, sir. 

Q. Who had charge of the matter of handling 
those accounts ? 

A. My. Carlston, President of the Central Na- 
tional Bank, and myself. 

Q. Was there an agreement entered into—cor- 
rection 


Do you of your own knowledge know whether 
there was any other banking institution to which 
those gentlemen were siunilarly indebted ? 

A. Yes, sit 

Q. What was it? A. Bank of America. 

Q. Was there in the month of March, 1930, an 
agreement entered into between Alessis. Swan and 
Whitthorne and those two banks with respect to the 
handling of certain collateral securing their indebt- 
edness to the banks and to the terms under which 
such collateral was to be released ? KR. Wes) sum 

Q. Was that agreement oral or in writing? 

A. ‘In writing. 


Q. By ‘writing’ vou mean it was evidenced by 
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‘Testimony of James A. Wainwright. ) 
sertain letters exchanged between officers of the 
yanks ? A. Thatis tight. {127] 

@. Prior to those letters was the agreement 
reached at conference ? 

A. Numerous conferences, yes. 

Q. Where were such conferences held? 

A. Some were held in the Central bBank—the 
Central National Bank in Oakland, and [ had sev- 
ral meetings in San Francisco in the offices of the 
Bank of America with Oscar Cox, the Vice-Presi- 
lent of that bank. 

Q. Speaking with respect to the meetings held 
in vour bank, can you fix the date with any approx- 
imation ? 

A. I ean only fix it by copies of the correspon- 
dence which I obtained from the Receiver of the 
Central National Bank, I beheve [I gave vou copies 
of those letters which | can identify. 

Q. Well, we will take the letters later. 

But if you ean, fix it to the best of your memory 
at this time. If you cannot, why, say so, and we 
will go on. 

A. I wouldn’t want to fix the date without look- 
ing at the correspondence, as it 1s so long ago. 

Q. But the year you can fix? 

A. About 1930 I would say. 

Q. Who was present at the conferences held in 
that year in your bank? [128] 

A. Well, there was numerous conferences. I re- 
member distinctly conferences with Mr. Sherwood 
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(Testimony of James A. Wainwright. ) 
Swan and Mr. Carlston and Mr. Osear Cox, that is, 
in the Central National Bank in Oakland. In the 
Bank of America in San Francisco I was the only 
representing the Central National Bank. 

Q. Well, I am speaking with reference to the 
conference held in your bank. You mentioned Mr. 
Swan, Mr. Cox, Mr. Carlston and vourself. Was Mr. 
Harrison Robinson also there? 

A. Ihave a recollection that I was at that meet- 
ing that I heard Mr. Robinson testify to. I wouldn’t 
want to say definitely. 

Q. What is vour memory of what was said at 
{hat meeting ? 

Mr. Mather: If your Honor please, J will object 
to that, the witness having testified that this agree- 
ment was reduced to writing by letters, wrting 
what the agreement was. 

TI submit that that would be the best evidenee, if 
there was such writing. 

The Member: Is there any virtue in the oval 
recollection ? 

Mr. Maedonald: In this, sir: I think these writ- 
ings, which were davs, and sometimes months after- 
wards, were simply reminders to the various parties 
that they had on Mareh 12, 1930, or whenever it was, 
entered into an agreement. [ doubt if these papers 
constitute an agreement. [129] But it is Mr. Robin- 
son writing to Mr. Swan, Mr. Cox writing to Mr. 
Waimwright saying, ‘‘We did so agree.”’ 

The Member: I will overrule the objection. 
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(Testimony of James A. Wainwright.) 

The Witness: We had numerous conferences and 
it was agreed between the Bank of America, Cen- 
tral National Bank and Mr. Swan that we would 
release the stock, the Central National Bank had 
as security and the Bank of America would agree 
to release the stock they had as security, that is, 
the stock of the Sherwood Swan Company, I be- 
heve it was, the holding company, on the payment 
of $100,000 to each bank. And we agreed that we 
would not pursue that stock or the market that was 
being operated by Sherwood Swan and Company of 
anything bemg in excess of $100,000 for each bank. 

Mr. Macdonald: I have submitted, your Honor, to 
Mr. Mather and now desire to introduce in evidence 
marked exhibit next in order, a copy of a letter 
dated March 14, 1930, addressed to Mr. J. F. Carl- 
ston, President, Central National Bank, signed by 
Oscar L. Cox, Vice-President, Bank of America. 

That will be Petitioner’s No. 1? 

The Member: It will be received. 

Mr. Mather: No objection. 

The Clerk: Exhibit 1. [130] 

(The letter so offered and received was 
marked Petitioner’s Exhibit No. 1 and made a 
part of this record.) 


Mr. MacDonald: Copy of a letter dated March 
15, 1930, signed by J. F. Carlston, President, Central 
National Bank, addressed to Mr. Osear Cox, Vice- 
President, Bank of America, in reply to Exhibit 


No. 1. 
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(Testimony of James A. Wainwright.) 
Cross Examination 

Q. (By Mr. Mather) At the time, Mr. Wain- 
wright, that these conferences were taking place 
in 1930, were Mr. Swan and Mr. Whitthorne in- 
debted to your bank and the other bank in excess 
of $100,000 ? A. Ys, sim. 

Q. I show you Petitioner’s Exhibit 1 and ask 
you if that is your recollection of the agreement 
that was entered into in 1930 with respect to this 
indebtedness ? 

A. (Examining document) Yes, that 1s my un- 
derstanding. 

Q. I show you Petitioner’s Exhibit 2 and ask 
you if it is your understanding that there was no 
intention on the part of the banks to release Sher- 
wood Swan and Whitthorne for any indebtedness 
that they owed the banks in 1930? 

A. Do you mean indebtedness in excess of 
$100,000; if that had been paid? 

Mr. Mather: No. Will you read the question? 

(The question referred to was read by the 
reporter as above recorded.) [133] 


The Witness: ‘There was no intention to for- 
give any of the indebtedness. 

The Member: What was that? 

The Witness: No intention to forgive any of the 
indebtedness. 

Q. (By Mr. Mather) And your bank from 1930 
on unti] 1936 made repeated demands upon Sher- 
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(Testimony of James A. Wainwright.) 
wood Swan and Whitthorne for payment of their 
indebtedness to your bank, did they not? 

A. Well, all I could testify is from 1930 to 1933 
because the Central National Bank was in receiver- 
ship in March, 1933. And thereafter the affairs of 
the Central National Bank were handled by, first, 
a conservator and then a receiver. 

@. Until 1933 did you make any demands upon 
them for the payment of their indebtedness ? 

A. Jam quite sure that we made the ordinary 
demands we make on every debtor by way of 
notices, when the notes would come due, and so on. 

The Member: Am I to understand that they did 
make demands upon these debtors? 

The Witness: I would say ‘‘ Yes.”’ 

The Member: All right. 

~Q. (By Mr. Mather) Were there conferences be- 
tween your bank and the Bank of America relative 
to the foreclosure of the properties of Sherwood 
Swan and Whitthorne? [134] 

A. Foreclosure of properties ? 

Q. Yes. 

A. I didn’t know there was any property other 
than the securities we are talking of here. 

The Member: Well, now, read the question. 

(The question referred to was read by the 
reporter as above recorded. ) 


The Witness: I don’t recall that we discussed 
foreclosure. 
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(Testimony of James A. Wainwright.) 

Q. (By Mr. Mather) Were there discussions with 
respect to instituting suit for the payment of the 
indebtedness ? 

A. I don’t believe it was ever discussed. I 
don’t recall the discussion of suit. I do reeall numer- 
ous discussions urging Mr. Swan to endeavor to 
finance the market in order to pay on our in- 
debtedness. 

Mr. Mather: That, is all. 

Mr. MacDonald: That is all, Mr. Wainwright. 

The Member: Let me ask you one question: 

These loans which were outstanding, how did they 
originate? These indebtednesses, I mean; how did 
they originate? 

The Witness: Your Honor, I couldn’t say as to 
the origin because they were—as I recall it, the 
entire debt was due when I came with the bank, 
and I presume it was the ordinary advances made 
to Sherwood Swan [135] 

The Member: (Interposing) You don't know? 


The Witness: I don’t know. I couldn’t say. 

The Member: All vou know is that from 1980 on 
there were indebtednesses in these amounts ? 

The Witness: Bhat is right. 

The Member: By these individuals to the banks; 
is that meht? 

The Witness: That is right. 

The Member: Very well. 

My, MacDonald: Just one question. Mr. Wain- 
wright. 
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Redirect Examination 
Q. (By Mr. MacDonald) On cross examination 
vou testified that there was no intent im the 1930 
agreement to release indebtedness, but there was an 
agreement to release security upon agreed terms ? 
Pee at is right. 
My. MacDonald: That is all. 


(Witness excused. ) 


Mr. MacDonald: If your Honor please, Mr. Os- 
car L. Cox, whose name has been used herein, who 
at that time was a Vice-President of the Bank of 
America here, is now the President of the Union 
Trust Company of Cleveland, Ohio. 

May it be stipulated that if M1. Cox were here, 
he would testify to the same effect that Mr. Wain- 
wright has? 

Mr. Mather: No. But it may be stipulated that 
he [136] would testify to the substance of the let- 
ters he wrote. 

Now, that was my understanding, as I recall, 
With vou; that I would stipulate if Mr. Cox were 
called as a witness, he would testify to the same 
information that is contained in his letters. 

The Member: Which are what exhibits ? 

Mir. MacDonald: There are two or three letters 
from him here, sir. 
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Mr. Mather: It might save stipulation with re- 
spect to each one of his letters, 1f that is agreeable. 

Mr. MacDonald: Well, Mr. Mather, I do not 
want to push your stipulation tf you did not under- 
stand it as I did at our conference. But I wanted 
Mr. Cox’ testimony stipulated with respect to the 
oval agreement of March 1930; that that agreement 
was entered into in the office of Central Bank be- 
tween the parties. 

Mr. Mather: Well, I will stipulate that his un- 
derstanding with respect to the oral agreement is 
as set forth in his letter of such and such a date 
which is Exhibit, Petitioner’s Exhibit—(Pause). 

Mr. MacDonaid: All right. I am satisfied with 
that statement. 

The Member: Now, identify the exhibits, please. 

Mr. MacDonald: 1, 3, 5, 6 and 7, all signed by 
Mr. Cox. [137] 


SHERWOOD SWAN 
a witness on behalf of the Petitioners, was sworn 
and testified as follows: 


Direct Examination 
Q. (By Mr. MaeDonald) Your name is Sher- 
wood Swan? A. Yes. [138] 
QM. You are one of the Petitioners herein ? 
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(‘Testimony of Sherwood Swan.) 


ne Yes srr 

Q. You are one of the officers of Sherwood 
Swan & Company, Ltd.? A. Yes. 

Q. The President? A. Yes. 

@. And have been such since its inception? 

A. Yes. 

Q. When? 

A. 1924 the Corporation was organized. 

Q. You have been acquainted with Mr. Whit- 


thoime until the date of his death from what date? 

A. 1909, in the fall. 

Q. Durme the interval, you were engaged in 
business associations of various kinds with him? 

A. Right. 

Q. Im March of 19380 you and Mr. Whitthorne 
were each heavily indebted to the Central National 
Bank of Oakland and to the Bank of America? 

A. Yes, sir. 

@. Those were in amounts far in excess of 
$100,000 each to each of the banks? A. Yes. 

Q. ‘Those loans at that time [139] 

The Member: (Interposing) Mr. MacDonald, I 
want to be sure about this word ‘‘each’’. 

There are two debtors, and apparently several 
creditors. L am not sure what the word ‘‘each’’ 


means as it has been used here several times. 

Mr. MacDonald: Thank you, sir. I think that 
would clarify matters. 

Q. (By Mr. MaeDonald) Can you from memory 
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give an itemization of your indebtedness to each 
of those banks? 

If not, I can supply it. after the wecess, “he meas 
son I hesitate, sir, is I know I have it buried in 
my files. Some of the notes were joint notes signed 
by each gentleman, some of it secured by the assets 
of one and some of it the other. 

The Member: I am only interested to avoid hay- 
ing the record contain any ambiguity. 

Mr. MacDonald: Yes, I didn’t realize this is am- 
biguous until you called my attention to it. 

Mr. Mather: Mi. MacDonald, is there any dis- 
pute with respect to the indebtedness of each of 
these petitioners, as set forth im the deficiency 
letter from which the appeal was taken? 

Mi. MacDonald: The deficiency letter is a cor- 
rect statement of the indebtedness of the respective 
petitioners to the respective banks. 

The Member: Well, is that agreed? [140] 

M1. Mather: Yes, your Honor. 

‘The Member: Very well. 

My, MacDonald: Thank you for that. 

Mi. Mather: That is stipulated. 

Q. (By Mr. MacDonald) Prior to the agree- 
ment of March, 1930, your mdebtedness and Mr. 
Whitthorme’s to those banks was secured by what 
securities ? 

A. At the Bank of America there was stock of 
Hale Bros. Realty Company owned by me. 
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Q. 2071 shares? 

A. Right. Offhand that is the only security that 
prior to the March, 1930, 


I recall priov to that 
agreement. 

Q. Well, then, may I remind you there was also 
pledged to the Bank of America stocks of Swan's 
and of Wasserman-Gattman Company; is that cor- 
rect, sir? 

A. That was not prior to the agreement of 
March. They all came along approximately at the 
same time, Mr. MacDonald. 

Q. Thank you. Prior to March, 1930, were you 
and Mi. Whitthorne in debt to Sly. Harrison Rob- 
Inson ? 

A. ‘to the extent of $85,000 and some accrued 
interest. 

Q. EKvidenced by—(pause) 

A. A joint and several note, as IL recall. 

@. And secured by—(pause) 

A. A thousand shares of the capital stock of 
Sherwood Swan and Company, Ltd., which was 
all of the capital stock of [141] Sherwood Swan 
and Company, Ltd. 

@. That stock was at that time owned—(pause) 

A. Jointly by Whitthorne and myself. 

Q@. Ma. Swan, I remind you that the word 
‘Jointly’* has a legal meaning. 

What do you mean by the use of the word 
jointly’? 
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A. My recollection was that it hadn’t been di- 
vided, but our ownership was half and half. 

Q. Was there an agreement entered into in 
March, 1930, between you and Mr. Whitthorne, Mr. 
Robinson and those two banks with respect to the 
refinancing of Mr. Robinson's loan and with respect 
to the handling by the banks of the stock of Sher- 
wood Swan and Company, to be pledged to the 
banks? A. There was. 

Q. When was that agreement entered mto? 

A. Well, approximately around the middle of 
Mareh. The exact date isn’t in my mind. 

The \iember: May I interrupt long enough to 
clear up something that I have been in doubt about 
since the beginning of the trial? 

Mi. MaeDonald: Yes, sir. 

The Member: Prior to 19380 I understand that 
you were indebted in one amount, namely, $35,000, 
to Robinson, and that you were also indebted in a 
separate amount to one or more of the banks; is 
that correct? [142] 

The Witness: That is correct, your Honor. 

The Member: And to Robinson was pledged the 
1000 outstanding shares of the Sherwood Swan 
company ? 

The Witness: ‘And Company, Ltd.,’* your Honor. 
That is correct. 

The Member: Yes. And that was the entire out- 
standing stock of that corporation ? 
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The Witness: That 1s correct. 

The Member: So that to the bank creditors there 
was not at that time any pledge of the shares of 
Sherwood Swan and Company, Ltd. ? 

The Witness: That is correct. 

The Member: Is that correct? 

The Witness: That is correct, your Honor. 

Mr. MacDonald: Interrupting my exainination of 
the witness for a moment, sir, and to proceed along 
that line, and, as suggested by Mr. Mather, I am 
reading from the Agent’s deficiency letter herein: 

“The indebtedness to the Bank of America was 
a $65,000 indebtedness of Air. Swan alone and 
489,066.33 indebtedness signed by both Whitthorne 
and Swan, a total hability of $154,066.33, appor- 
tioned by the Agent, $109,533.16 from Swan and 
$44,533.17 from Whitthorne and indebtedness to 
the Central National Bank of from Swan alone 
$20,000, Whitthorne and Swan together $165,081.- 
32, a total [143] indebtedness to that bank of $185,- 
081.32, apportioned $102,540.66 to Swan, $82,540.66 
to Whitthorne.’’ 

The Member: Is that agreed, M1. Mather? 

Mr. Mather: That is agreed, your Honor. 

The Member: My question of this witness was 
only mspired by the fact that the witness, Robin- 
son, left it in a fog as to the pledge. He said that 
there were securities pledged to the bank and to 
him, and I could not tell which securities he was 
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referring to and how that pledge operated at the 
time in 1930. 

Proceed. | 

Mr. MaeDonald: My last question ? 

(The question referred to was read by the re- 
porter as above recorded.) 

QM. (By Mr. MacDonald) Was it orally or in 
writing ? A. That was an oral agreement. 

Q. Where was it entered into? 

A. In the Directors’ room of the Central Na- 
tional Bank. 

Q. Who was present? 

A. There was Mr. Carlston, Mr. Cox, Mr. Rob- 
insoh, Mr. Wainwright and myself. 

Q. What was said? 

A. Discussion was had in regard to the matter 
of the banks coming into possession of the entire 
1000 shares of the capital stock of Sherwood Swan 
and Company by the banks [144] paying Mr. Rob- 
inson the amount of his indebtedness, plus the ae- 
crued interest then unpaid. 

The Member: You do not mean the amount of his 
indebtedness; do you? 

The Witness: No, the amount of our indebted- 
ness, Whitthorne’s and mine, the indebtedness of 
$39,000 plus the interest then unpaid; this $85,- 
000 plus the unpaid imterest due Robinson, being 
repaid subsequently by ourselves plus the sum of 
$100,000 to each of the two banks, the stoek would 
be released to us beyond pursuit. 
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The Member: What stock would be released to 
you? 

The Witness: The stock of Sherwood Swan and 
Company, Ltd., your Honor. 


From pledge? 


Q. (By Mi. MacDonald) 1000 shares ?. 

A. 1000 shaves. 

Q. One-half held in pledge by each bank? 
A. Yes, sir. 

@. Was that stock ever released to you? 
A. Yes. 

Q. 

A. 


That stock was released from pledge in De- 
cember of 1936 to the Trust Departinent of the An- 
elo Bank, and subsequently in the recasting of the 
stock of Sherwood Swan and Company we came 
into possession of the unsold balance in the re- 
casted corporation, recasted capital of the same 
corpora- [145] tion. 

Q. What payment did you cause to be made to 
the Bank of America at the time of such release 
of stock from its pledge? 

A. $100,000 to the Bank of America. 

Q. What payment did you cause to be made to 
the receiver of the Central National Bank at the 
time of such release of its 500 shares of pledged 
stock ? 

A. $75,000 in cash and a joint and several note, 
Whitthorne and myself, of $25,000. 

Q. A total of—(pause) 
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A. $175,000 to the two banks, of cash, and the 
$20,000 note. 

Q. I hand you your petition herem and, calling 
attention to page 4, paragraph Roman numeral 
five, Arabic one, and ask you whether the six items 
set forth therein represented all your assets in 
March, 19380? 

A. (ixamining document) Yes, sir. 

Q. I call your attention to the same paragraph 
and ask you whether the seven items of liabilities 
set forth therein, ending on the top of the next 
page, represented your personal and jomt and sev- 
eral habilities at that time? 

A. (Kxamining document) Yes, sir. 

Q. Were you at this time familiar—by ‘‘this 
time’’ I mean March, 1980—with Mr. Whitthorne’s 
business affairs and with his assets and lhabilities? 

[146] 


A. I feel that I was. 

Q. tL hand you herewith Mr. Whitthorne’s peti- 
tion herein, calling your attention to page 4, para- 
graph V, Roman, Arabie 1 thereof, and ask you 
whether or not the items I to V thereof represented 
all of Lr. Whitthorne’s assets on that date? 

A. (Kxamining document) I believe that to be 
a correct statement of Mr. Whitthorne’s assets as 
of that date. 

Q. I call your attention to the same paragraph 
the four items marked ((1)) to CCiv)), of Nabili- 


ties, and ask you whether those represented all of 
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Mr. Whitthorne’s liabilities, jomt and personal and 
joint and several upon that date? 

A. I believe it a correct statement of the lia- 
bilities of Mr. Whitthorne’s as of that date. 

The Member: We will take a five-minute recess. 

(Whereupon, a brief recess was taken after which 
proceedings were resumed ag follows:) 

Q. (By Mir. MacDonald) Mr. Swan, you had 
just identified and testified to the truthfulness of a 
statement of your assets and your labilities in 
March, 1930, Myr. Whitthorne’s assets and his lia- 
bilities in 1930 as shown by the paragraphs in your 
respective pleadings setting forth such assets and 
habilities. 

‘That statement in the pleading of habilities shows 
[147] the securities pledged for each respective lia- 
bility. My question before was not broad enough 
to cover the securities and I am now asking you: 

Were those statements a correct statement of the 
securities pledged to each of the banks for the 
respective habilities ? A. ‘They were. 

Q. I hand you a deseription of real property and 
ask you if that is a correct description of the real 
property of Sherwood Swan and Company in De- 
ceiber, 1936? 

A. (Examiing document) No, there is an error 
in this description, Mr. MacDonald. 

Q. Thank you, sir. Will you make the correc- 
tion? 

A. Yes, sir. In the fifth line from the bottom 
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“thence easterly parallel with said line of 
Tenth Street, one hundred ... feet to said West- 
erly line of Washington Street...” 


That should be one hundred fifty feet. 

That is 100, 175—(pause) 

Q. Your correction is proper. 

A. Let me see. That is correct. That makes 300 
feet. 

My. MacDonald: I would ask that this be marked 
exhibit next in order. 1 want to show it to your 
expert witnesses who testify as to the value of the 
propelty. 

‘The Member: You are offering it? [148] 

Mr. MacDonald: Yes, sir. 

The Member: Any objection ? 

My. Mather: No objection. 

The Clerk: Exhibit 9. 

(The said property description so offered 
and received in evidence was marked Peti- 
tioner’s Exhibit No. 9 and is made a part of 
this record. ) 


Mi, MacDonald: If your Honor please, I would 
ask permission to temporarily withdraw this wit- 
ness for this reason: 

L have present in the courtroom two real estate 
men who will testify as to values. Mir. Swan will be 
here all the rest of the day for testimony, and I 
do not want to hold them beyond the noon hour, if 
IT can avoid it. 
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Mr. Mather says he has no objection to my with- 
drawing Mr. Swan for this purpose. 
The Member: Very well. 
(Witness temporarily excused.) 


Mr. MaeDonald: Mr. Kittrelle. 


R. W. KITTRELLE 
a witness called on behalf of Petitioners, was duly 
sworn and testified as follows: 


Direct Examination 

Q. (By Mr. MacDonald) Your name? 

A. R.W. Kittrelle. [149] 

The Clerk: What was that? 

The Witness: R. W. Kittrelle, K-i-t-t-r-e-l-l-e. 

Q. (By Mr. MacDonald) And your place of 
business, Mr. Kittrelle ? A. Oakland. 

Q. And your profession ? 

A. fama real estate broker, appraiser. 

Q. How long have you been engaged in that 


business ? A. Since 1906. 
Q. Have you made a specialty of the appraising 
branch of that business ? A. Yes, sir. 


Q. For what institutions, if any, are you now 
engaged as appraiser ? 

A. Well, I am the appraiser of the Central 
Bank of Oakland, First Federal Savings, the Ala- 
meda County Federal Savings, San Francisco Fed- 
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eral Savings, Connecticut Mutual Life Insurance 
Company, Alameda Investinent, and do a general 
appraisal business besides. 

@. What court experience have you had in the 
appraisal field ? 

A. Well, 1 have appeared both for private par- 
ties and for the State, City, County and the schools 
in condemnation proceedings. 

@. In what county? [150] 

A. Alameda County. 

Q. That is the county that Oakland is situated 
in? A. Yes, sir. 

The Member: Is this market in Oakland? 

Mi. MacDonald: Yes, sir. 

The Witness: Tenth and Washington. 

The Member: Oh, I thought 1t was in San Fran- 
C1SCO. 

Myr. MacDonald: I wish we had made that more 
clear in the start. [ am sorry. 

Q. (by Mr. MacDonald) I hand you Petitioner’s 
Iaxhibit No. 9, which is a description of the real 
property of Sherwood Swan & Company as of De- 
cember, 1936, and ask vou if you were in December, 
1936, familiar with that property ? 

A. (iexamiming document) Yes, sir. 

Q. Did you then in Deeember, 1936, know the 
fair market value of that real estate? 

A. 1 consider that L did. IT made an appraisal 
on it, Mr. MacDonald in November—on November 
20, 700: 
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Q. For whom? 

A. For the Central Bank on the land and im- 
provements at that time. 

Q. What, in vour opinion, was the fair market 
value of that land, exclusive of improvements, on 
December 16, 1936 ? 

Mr. Mather: That is objected to as calling for a 
conclusion of the witness. £151] 

The Member: The objection is overruled. 

The Witness: My estimate of value’ was 
$195,000 for the land. 

Mr. Macdonald: Cross examine. 


Cross Examination 

Q. (By Mr. Mather) Do you know what im- 
provements were on the property in 1936? 

A. Yes, sir. 

Q. What did the improvements consist of ? 

A. A market. There was—oh, the exact date 
of the change of a piece on Washington I am not 
positive because I am talking from memory—but 
a market covered practically all of the property. 

Mr. Mather: That is all. 

Mr. Macdonald: That is all. 

The Member: ‘Tell me what was the occasion of 
vour appraisal in November, 1936 

The Witness: Mr. Swan came to the bank for a 
loan, I think. They did not diseuss that with me, 
except that I know he was trying to refinance, and 
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two or three times I was called in and discussed it. 
If my memory is correct, I believe Mr. Swan 

went out to a life insurance company at the time, 

and I believe those people also communicated with 


me. 


The Member: That is all. [152] 


(Witness excused. ) 


Mr. Maedonald: Mr. Field. 


EDWARD B. FIELD 


a witness on behalf of Petitioners, was duly sworn 
and testified as follows: 


Soe ror ore re} 


Direct Examination 
(By Mr. Maedonald) Your name? 
Edward B. Field, F-1-e-1-d. 
And vour place of business? 
369 15th Street, Oakland. 
And your occupation ? 
Real Estate Broker and appraiser. 
How long have vou been so engaged ? 
‘Twenty years. 
All of that time in the city of Oakland? 
Yes, sir. 
Can you state to the Court what experience 


vou have had in the matter of appraisals? 


ie. 


Over 20 years I have appraised for the State 


of California, the County of Alameda, the City of 
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Oakland, innumerable corporations, individuals, 
loan companies. 

Q. Have you had court experience in that field? 

A. Many, many times; yes, sir. 

Q. One or two recent illustrations? 

A. I was appointed by the Superior Court of 
Alameda County [153] two weeks ago in the con- 
demnation by the Housing Authority in West Oak- 
land, the property condemned by the Housing 
Authority and so-called slum clearance in West 
Oakland. 

Q. Were you in 1936 familiar with the real 
estate—December, 1936—then owned by Sherwood 
Swan and Company, Ltd., sometimes known as the 
“Tenth Street Market,’’ situate at the corner of 
Tenth and Washington Streets? A, Yes) sir. 

Q. I hand you Petitioner’s Exhibit No. 9, stated 
to be a deseription of that property. 

Were you in December, 1936, familiar with the 
fair market value of that land, not ineluding im- 
provements ? A. Yes, sir 

Q. What, in your opinion, was such fair market 
value as of December 16, 1936? 

Mr. Mather: That is objected to as calling for a 
conclusion of the witness, no proper foundation 
having been laid for the introduction of this tes- 
timony. 

The Member: Overruled. 

The Witness: May I finish the description ? 

Mr. Macdonald: Yes. 
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The Member: The question, as I understand it, 
is limited to the land. 

Mr. Maedonald: Yes, sir. 

The Witness: Yes, sir. [154] 

Q. (By Mr. Macdonald) What was such fair 
market value? A. $200,000. 

Mr. Maedonald: Cross examine. 


Cross Examination 
Q. (By Mr. Mather) Are you familiar with 
the improvements on the property at that time? 
A. Yes, sir. 
Mr. Mather: ‘That is all. 
(Witness excused.) 


Mr. Maedonald: Mr. Swan. 


SHERWOOD SWAN 


a witness on behalf of Petitioners, previously duly 
sworn, testified further as follows: 


Direct Examination 
(Resumed ) 

Q. (By Mr. Maedonald) In vour testimony 
with respect to the steps taken on December 16, 
1936, to release from pledge the stock in Sherwood 
Swan and Company, you stated that you paid to the 
Receiver for the Central National Bank $75,000 
eash and a $20,000 note? A. Thatis cotméct. 

Q. That note was signed by Messrs. Whitthorne 
and Swan? A. Yes. 
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Q. What interest did it bear? 

A. No interest. 

Q. How was it payable? [155] 

A. It was payable $4,000 per year for a period 
of five years. | 

@. Have payments been made to date? 

A. Three $4,000 payments have been inade. 

Q. By whom? A. By myself. 

Q. Those annual payments were due on what 
date? 

A. JI think in each case, December 16th, the an- 
niversary of the making of the notes. 

Mr. Macdonald: What is the next number? 

The Clerk: Ten. 

Q. (By Mr. Macdonald) Will you state to the 
Court the reclassification of the stock of Sherwood 
Swan and Company, Limited, which took place on 
December 16, 1936? 

A. It was—the 1000 common shares of Sher- 
wood Swan and Company, [td., was recast into 
30,000 shares of class A stock and 45,000 shares of 
common stock. 

Q. A portion of such class A preferred stock was 
marked by you and Mr. Whitthorne to a broker? 

fe YS, SIT, 

Q. On what date? 

A. December—my recollection of the date of the 
contract was December 16, 1936. 

Q. How many shares? 

A. 25,000 shares was the amount actually sold. 
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T haven’t [156] refreshed my mind recently as to 
the amount that was contracted to be sold. 

@. TI hand you a statement of assets and habili- 
ties, and ask if that is a correct statement of your 
assets and liabilities as of December, 1936, imme- 
diately prior to the marketing of such a preferred 
stock? [157] 

A. I would say that it is a correct statement of 
mv assets and labilities as of that time. 

Mr. Maedonald: I ask that this be Petitioner's 
Exhibit 10. 

Mr. Mather: Objected to as not the best evi- 
dence. 

The Member: Overruled. 

The Clerk: Exhibit 10. 

(The said financial statement so offered and 
received in evidenee was marked Petitioners’ 
Exhibit No. 10 and is made a part of this ree- 


ord. ) 


Q. (By Mr. Maedonald) I hand you a state- 
ment reading ‘““W. R. Whitthorne statement of 
assets and habilities as at December 16, 7930.”’ 

You have previously testified to your vears of 
association with Mr. Whitthorne. Were vou famil- 
lav with his assets and liabilities as of December 16, 
1930? 

Ae J believe I was familie With his 

(). CInterposing) "36. 

 Ceitinuns) — 


[158] 


assets and Habilities. 
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I was going to make that correction, Mr. Mac- 
donald. This statement is as of December 16, 1936. 
I feel that I am familiar with his affairs as of that 
date. 

Q. Is that statement a true statement of his 
assets and habilities as of that date? 

Mr. Mather: That is objected to as calling for a 
conclusion of the witness, not the best evidence. 

The Member: I will sustain that objection until 
it appears how the statement was made, who made 
it, how it was ascertained. Otherwise, the witness 
may testify from his recollection without refresh- 
Ine it. 

Mr. Macdonald: Well, let’s try that. Let’s take 
this away from you, sir (obtaining document from 
the witness). 

Q. (By Mr. Macdonald) What investments, if 
any, did W. R. Witthorne have on December 16, 
1936? 

A. He had a half interest in Sherwood Swan 
and Company, Ltd. 

Q. How many shares was that? 

A. In the original corporation he had 500 shares 
and in the recast—that is, 500 shares of common. 
In the recast corporation he had 22500 shares of 
common and 2500 shares of A. [159] 

Q. Your 2500 shares of A is spoke of as after 
the sale to the public of a portion of the A? 

A. That is correct. 
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Q. How many shares of A did he have prior to 
the sale to the public? 

A. The 30,000 shares of A was divided, half 
Whitthorne and half myself. That would mean 
15,000 shares of A for Mr. Whitthorne and 22,500 
shares of common for Mr. Whitthorne. 

Q. What other assets did Mr. Whitthorne have 
at that date? A. He had nothing else. 

Q. What were his habilities as of that date? 

A. He had a half interest of the hability on this 
$20,000 note given to the Central company; he had 
one-half of the hability due the Trust department 
of the Anglo, $2,500. He had half of the—— 

The Member: (Interposing) Half of the $2,500? 

The Witness: No, half of five thousand, vour 
Honor, in the sum of $2,500. He had half of the 
indebtedness due Roberts, his half being $250; owed 
half of the indebtedness in addition to the $5,000 
due the Trust Department, the $175,000 that we 
borrowed on a joint and several note, and for which 
all of the original stock of Sherwood Swan and 
Company and the recast stock of Sherwood Swan 
and Company was collateral. 

Q. That was owing to what bank? [160] 

A. The Anglo. 

Q. Did he owe any attorneys’ fees, to your 
knowledge ? 

A. He owed one-half of the attorneys’ fees to 
Orrick, Dahlquist, Palmer—lI forget the other. 
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Q. Orrick, Palmer & Dahlquist. 

A. His share was $1,000. 

Q. Were those all of his liabilities ? 

A. As nearly as I can recall them at this time 
without refreshing my memory. 

The Member: Are you quite sure, however, that 
vou have stated all of his assets? 

The Witness: Yes, sir. 

The Member: But theve may possibly have been 
other Habilities ? 

The Witness: ‘There might possibly have been; 
might possibly have been others. His affairs and 
mine were so intertwimed, your Ffonor, that at that 
particular time it was virtually that his were the 
same as mine. 

Q. (By Mr. Macdonald) Were there anv sales 
in the vear 1936 of the common stock of Sherwood 
Swan and Company, Ltd., the old stock, prior to the 
recasting thereof ? A. No, there were not. 

@. Was there ever any sale after the recasting 
of the stock of the B or common stock of Sherwood 
Swan and Company, Ltd. [161] 

A. There was one transaction between Whit- 
thorne and myself. 

Q. What was that transaction and when? 

A. I don’t recall the exact date, Mr. Maedonald ? 

Q. What year? 

A. My recollection is it was in 1936. The num- 
ber of shares was 4,500. 

Q. 4,500 shares of the common stock, class B 
common stock of Sherwood Swan and Company, 
Ltd., and that was sold by whom to whom? 
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A. That was sold by Mr. Whitthorne to me. 

Q. What consideration did you pay him for that 
stock ? 

A. One—one—Mr. Whitthorne and I had that 
joint and several note with the Central, and I 
agreed to pay—— 

Q. (Interposing) To him notes, to leave it that 
way. 

The note that vou refer to was the $20,000 non- 
interest-bearing note which you and Mr. Whit- 
thorne on December 16, 1936, signed to the re- 
ceiver of the Central National Bank; is that cor- 
rect? 

A. That is correct. And I assumed—and I 
agreed to assume Mr. Whitthorne’s half of that in 
consideration of his transferring to me this 4,500 
shares of the common stock. 

Q. How did you reach that figure as the appro- 
priate consideration for these 500 shares? [162 ] 

A. It is just one of these things that happens 
between old friends. 

Q. How many shares was it? 

A. 4,500 shares. I say it is just one of these 
things that happen between old friends. 

Mr. Whitthorne was a man of rather mature 
years. 

The Member: Well, do you mean he was older 
than you? 

The Witness: Oh, ves: mueh older. 

The Member: You look rather mature vourself. 
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Mr. Macdonald: I think we are all mature, Mr. 
Swan; I hope. 

Q. (By Mr. Macdonald) How old was Myr. 
Whithorne? 

A. My. Whitthorne passed away this year at the 
age of 77. I just passed 53, so the difference be- 
tween our ages was 24 years. We had been asso- 
ciated, as I have just explained, for many vears, 
and because of his senior—very senior years and 
just one of those nice things that friends work 
out between themselves, we discussed the matter 
back and forth, and it was agreed that I would 
assume the other half of this $20,000 note, joint and 
several note. 

Q. All the payments that have been made on 
that note have been made by you personally ? 

A. That is correct. 

The Member: Now, specifically there. Am I to 
[163] understand that that means that you agreed 
to the hability of $10,000, or, to relieve him of the 
hability of $10,000 on the $20,000 note and he was 
to transfer to you 4,500 shares of the class B com- 
mon stock; is that right ? 

The Witness: That is correct, vour Honor. 

The Member: Now, did you have any negotia- 
_ tion which brought about the fixing of the 4,500 
shares, or the consideration ? 

The Witness: No, we never—we never discussed 
value as such. 

The Member: You did not dicker about this? 
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The Witness: Oh, we talked about it for some 
little time, but we never went back to the books and 
discussed value, sir. I wanted the 4,500 shares of 
stock in order to give me what would be substan- 
tial control of the company, and Mr. Whitthorne 
wanted me to have it because of the fact that in the 
ordinary course of thmgs I would remain much 
longer than he, and we just agreed on the assump- 
tion of this hability more as—because it was that 
figure than that that was the value of it. We didn’t 
discuss value. We never thought of it that way. 

The Member: Well, I can understand about the 
$10,000 of the note, from what you say. But I am 
trving to find a reason for 4,500 shares, rather than 
some other figure. [164] 

The Witness: Oh, I can explain that very simply. 

That gave me 60 per cent holding and gave him 
40 per cent holding. 

The Member: Without the 4,500 shares, what 
were your respective proportions ? 

The Witness: Fifty-fifty. 

Q. (By Mr. Macdonald) Have there ever been 


any other sales of that class B stock ? At ‘No. 
@. Any offers or bids? A. No. 
Q. Have you ever offered it for sale? 
A. No. 
Q. Or had Mr. Whitthorne or his estate? 
A. Not—Mr. Whitthorne never did during his 


lifetime, that he ever informed me in regard to, and 
I know nothing about it subsequently, except that 
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I have acted as adviser to the family, and they have 
never mentioned it. 

Q. Has any bid ever been received from anyone 
else offering to buy any of that B stock? 

A. Not so far as I know. 

The Member: When did Whitthorne die? It is 
not in the record. 

The Witness: July 25th of this year. 

The Member: Oh, just a few months ago? [165] 

Mr. Maedonald: Your Honor, it has been indi- 
cated that the settlement with the Central National 
Bank was made through the Receiver of that bank, 
which had been appointed in 1933 and was acting in 
1936. [166] 

I have obtained from the Recelver—which Myr. 
Mather has examined—copies of Receiver’s petition 
to the Federal Court asking for leave to make this 
settlement, and a copy of the Federal Court's order 
authorizing settlement. 

T ask that be received as exhibit next in order. 

Mr. Mather: No objection. 

The Clerk: Do you want these one exhibit? 

Mr. Macdonald: No, two. 

The Clerk: The petition will be Exhibit 13 and 
the order Exhibit 14. 

(The said petition so offered and received in 
evidence was marked Petitioner’s Exhibit No. 
13 and is made a part of this record. ) 

(The said order so offered and received in 
evidence was marked Petitioner’s Exhibit No. 
14 and is made a part of this record. ) 
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Mr. Macdonald: That was the Central Bank’s 
mechanism of closing. The Bank of America 
adopted as its mechanism for closing a pledgee 
sale which was conducted on behalf of the Bank 
of America on December 16, 1936, by Mr. Matt 
Wahrhaftig, who was the attorney for the Bank of 
America in Oakland at that time. 

He has signed his certificate of pledgee sale of 
the proceedings whereby he sold securities at 
pledgee’s sale. [167] 

I offer this as Petitioner’s next in order. 

Mr. Mather: No objection. 

The Clerk: Exhibit 15. 

(The said certificate so offered and received 
in evidence was marked Petitioner’s Exhibit 
No. 15 and is made a part of this record.) [168] 


Q. Now, Petitioner’s Exhibit 10, Mr. Swan, is a 
statement of assets and liabilities of yourself. 

Who is R. L. Underhill ? 

A. R. L. Underhill is an appraiser, calls him- 
‘appraisal engineer’’, lives on ‘Tamalpais 
Way in Berkeley. 

@. And under the heading of ‘‘lhabilities”’ is 
$200.00. 

What does that represent ? 

A. ‘That is the unpaid balance on a bill rendered 
by Mr. Underhill to myself. The original amount 
of the bill was $700.00. 

®. What was it for? 


self an ° 
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A. It has to do with an appraisal made by Mr. 
Underhill, I judge along in 1934. I don’t recall the 
exact date. 

Q. For what purpose? [169] 

A. Appraisal of the market—the property 
known as the *‘Tenth Street Market property.”’ 

Q. Do you know what he appraised it at? 

Mr. Maedonald: Just a minute. I object to that 
as hearsay. 

The Member: Well, the job was done for this 
witness. I will overrule the objection. 

The question is: ‘*Do vou know what he ap- 
praised it at?’’ 

The Witness: Not the exact figure. I would be 
elad to state a general recollection. 

Q. (By Mr. Mather) All right, what is your 
general recollection ? 

My. Macdonald: May I renew the objection and 
make this point, sir: 

If Mr. Underhill were here, I would have an 
opportunity to cross examine. For his appraisal 
to be introduced in any direct manner like this 
would prevent me from breaking it down, if I 
could, by cross examination. 

The Member: I will overrule the objection. 

Mi. Maedonald: Exception. 

‘The Witness: My general recollection is around 
$600,000. 

Q. (By Mr. Mather) Now, you spoke, Mr. Swan, 
of “‘Reeasting this stock.”’ 
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What do you mean by ‘‘recast’’? [170] 

A. Iam not a technical man, but I will explain 
to vou what I mean. 

The original stock of the corporation, Sherwood 
Swan and Company, Ltd., was for 1000 shares of 
#100 each par value, £100,000 total. 

After what I have referred to as the “‘recasting”’ 
there was 30,000 shares of A stock of a par value 
of $10, and 45,000 shares of common stock of no 
par value. 

Q. What became of the thousand shares that had 
been outstanding prior to this time? 

A. That was turned in to the corporation. 

Q. And cancelled ? A. Yes, sir. 

Q. So that the entire capital stock as the result 
of this transaction consisted of two classes of stock, 
30,000 class A and 45,000 common ? 

A. That 1s correct. 

Q. Now at the time of this transaction, or, re- 
casting, as you call it, was there a prospectus issued 
by the brokers in connection with the sale of that 
25,000 shares to the public? A. ‘There was. 

Mr. Mather: May I have this marked for iden- 
tification ? 

The Clerk: Respondent’s A marked for identi- 
fication. [171] 

(The prospectus referred to was thereupon 
marked Respondent’s Exhibit A for identifi- 
cation. ) 
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Q. (By Mr. Mather) I hand you, Mr. Swan, a 
document marked for identification ‘‘Respondent’s 
Exhibit A’’ and ask you to state, 1f you can, what 
that is? 

A. (Examining document) That is the pros- 
pectus that was issued at the time this stock was 
offered to the public. 

Q. That was along in the latter part of 1956? 

A. That is correct. ' 

Q. Is that your signature (indicating) ? 

A. Yes, sir. 

Q. Is the information contained therein true, 
to the best of your information ? 

A. It is true to the best of my information at 
that time, sir. 

Q. Yes. Now, referring to this prospectus, and 
particularly to the paragraph relative to your prop- 
erties, I am wondering if you can refresh your rec- 
ollection from that and tell me what value Mr. Un- 
derhill placed on these properties ? 

A. As of the date of this appraisal, which is a 
second appraisal of the property, the one that we 
discussed—the one you asked me about a moment 
agvo—was a different appraisal. This appraisal made 
as of December 14, 1936, is for the sum of $710—— 

[et 

Mr. Maedonald: (Interposing) Just a minute. 
I object to the evidence of appraisal coming in in 
this indirect way as hearsay; and any way except 
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by the testimony of the appraiser present in court 
subject to cross examination. 

The Member: Overruled. 

Mr. Macdonald: Exception. 

The Witness: $710,000, Mr. Mather. 

Q. (By Mx. Mather) Was Mr. Underhill em- 
ploved by you to make an appraisal of the prop- 
erty for the purpose of this prospectus? 

A. As President of the corporation I employed 
Mr. Underhill to make this appraisal. 

Mr. Mather: Yes. Mark this for identification 
Respondent’s Exhibit B. 

The Clerk: Marked for identification ‘‘Respond- 
ent’s Exhibit B’’. 

(The income tax return referred to was there- 
upon marked Respondent’s Exhibit No. B for 
identification. ) 


Q. (By Mr. Mather) I hand you a document, 
Mr. Swan, marked for identification ‘‘Respondent’s 
Exhibit B’’ and ask you to state, if you can, what 
that document is? 

A. (Examining document) This is my personal 
income tax statement for the calendar year 1936. 

Q. Did you give that document some consider- 
ation at the [173] time it was prepared ? 

A. Qh, yes. 

Q. Was it prepared from the best available in- 
formation you had at the time that it was prepared ? 

A. I would say ‘‘yes.’’ 
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Q. Did you believe, Mr. Swan, at the time you 
prepared that return that the correct proportion- 
ment between the class A stock of Sherwood Swan 
and the common stock was 61.67 for the class A 
and 38.33 for the common? 

A. (Examining document) These statements 
were prepared in consultation between our account- 
ants and our attorneys at that time, and it was our 
opinion that that was a fair division. 

IT personally had no opinion in regard to it. It 
was one of those things that was discussed back 
and forth, and I acquiesced in the discussions. 

Q. Sherwood Swan and Company had been pay- 
ing substantial dividends; had it not? 

A. Yes, sir. 

Q. And continued to pay after 736; did it not? 

A. Yes, 

Q. Substantial dividends ? Ae Yes esi 

The Member: We will suspend until 2:00 o’clock. 

(Whereupon, at 12:30 p.m. a recess was taken 
until [174] 2:00 o’clock p. m. of the same day.) 

[175] 
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by the testimony of the appraiser present in court 
subject to cross examination. 

The Member: Overruled. 

Mr. Maedonald: Exception. 

The Witness: $710,000, Mr. Mather. 

Q. (By Mr. Mather) Was Mr. Underhill em- 
ploved by vou to make an appraisal of the prop- 
erty for the purpose of this prospectus ? 

A. As President of the corporation I emploved 
Mr. Underhill to make this appraisal. 

Mr. Mather: Yes. Mark this for identification 
Respondent’s Exhibit B. 

The Clerk: Marked for identification ‘‘Respond- 
ent’s Exhibit B’’. 

(The income tax return referred to was there- 
upon marked Respondent’s Exhibit No. B for 
identification. ) 


Q. (By Mr. Mather) I hand you a document, 
Mr. Swan, marked for identification ‘‘Respondent’s 
Exhibit B’’ and ask you to state, if you ean, what 
that document is? 

A. (Examining document) This is my personal 
income tax statement for the calendar year 1936. 

Q. Did you give that document some consider- 
ation at the [173] time it was prepared ? 

A. Oly res 

@. Was it prepared from the best available in- 
formation you had at the time that it was prepared ? 

A. I would say ‘‘yes.’’ 


vs. Commr. of Int. Rev. Hoo 


(Testimony of Sherwood Swan.) 

Q. Did you believe, Mr. Swan, at the time you 
prepared that return that the correct proportion- 
ment between the class A stock of Sherwood Swan 
and the common stock was 61.67 for the class A 
and 38.33 for the common? 

A. (Examining document) These statements 
were prepared in consultation between our account- 
ants and our attorneys at that time, and it was our 
opinion that that was a fair division. 

I personally had no opinion in regard to it. It 
was one of those things that was discussed back 
and forth, and I acquiesced in the discussions. 

Q. Sherwood Swan and Company had been pay- 
ing substantial dividends; had it not? 

A. Yes, sir. 

Q. And continued to pay after 36; did it not? 

A. Yes. 

Q. Substantial dividends? A. Yes, sir. 

The Member: We will suspend until 2:00 o’clock. 

(Whereupon, at 12:30 p.m. a recess was taken 
until [174] 2:00 o’clock p. m. of the same day.) 


[175] 
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Afternoon Session 


2:00 o’clock p.m. 
SHERWOOD SWAN 


a witness on behalf of the petitioner, previously 
duly sworn, testified further as follows: 


Cross [examination 
(Resumed) 

Q. (By Mr. Mather) Mr. Swan, Respondent’s 
Exlnbit A for identification correctly sets forth the 
dividends that were paid by Sherwood Swan and 
Company from 1930 on; does it not? 

A. ‘Rhrench wWs6. 

®. “Ses. A. Yes, sir. 

Q. And it also correctly sets forth the earnings 
of the Company for the same period ? 

A. Wes,ssit. 

Q. Was that Respondent's Exhibit A prepared 
for use in connection with the marketing of the 
20,000 class A shares of the company ? 

A. ‘This particular form set-up was so prepared, 
but some of these previous statements were the au- 
dited statements already made prior to the prepara- 
tion of this form. 

Q@. Was that document made available to the 
public in connection with marketing the 25,000 
class A shares? A. This document? [176] 

Q. Yes. A. Yes, Sik. 
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Q. And the 25,000 class A shares were sold to 
the public, were they not, for $10 a share? 

A. Plus accrued dividends, yes, sir. 

Mr. MacDonald: Just a moment. If you know, 
of your own knowledge. Did you sell them? 

The Witness: No. That was provided for in the 
agreement. 

Mr. Mather: Will you read the question, please ? 

(The question referred to was read by the re- 
porter as above recorded. ) 

Mr. MacDonald: I object to the question as in- 
definite, as not indicating who sold them to the 
public, whether by this taxpayers or some one else. 

The Member: Sustained. 

Q. (By Mr. Mather) Do you know whether the 
25,000 shares were sold to the public at $10 a share? 

A. Not of my own knowledge, no, siv. 

Q. You do know that the 25,000 shares were sold 
within a period of approximately 90 days; do you 
not, Mr. Swan? 

A. I would say so, to the best of my knowledge 
and belief. 

Q. You do know that the 25,000 shares were sold 
to the public, do you not? [177] 

A. 1 would say “‘yes.”’ 

Q. Now, did Mr. Whitthorne own his own home, 
Mr. Swan? A. No. 

Q. He rented that? 

A. No. When the home was purchased originally 
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it was purchased in Mrs. Whitthorne’s name. It 
still is not clear. 

The Member: You mean the title 1s in doubt? 

The Witness: No. It is not fully paid for, your 
Honor. 

The Member: Oh. That is what you mean by 
‘clear’’, is it, clear from encumbrances ? 

The Witness: Yes, siv. 

The Member: I see. 

Q. (By Mr. Mather) Who was paying for it? 

A. Who is paying for it now? 

Q. Who was during 1936 / 

A. At that particular time Mr. Whitthorne was 
not living in the home. It was rented, and my knowl- 
edge of Mr. Whitthorne’s affairs doesn't include 
who paid for it. Mr. Whitthorne had an income at 
that time of $385 a week. 

Q. You do not know who was paying for the 
home ? 

A. At that time, no, I do not. 

Q. Was there not, Mr. Swan, always another 
note for $10,000 upon which you and Mi. Whit- 
thorne were jointly obligated, which was assumed 
by you in addition to the $20,000 note that you 
testified to? [178] 

A. No, het that 1 know of. 

Q. I hand you, Mix. Swan, a document and ask 
you to state, if vou can, what that is? 

A. (Kxamining document) This is the agree- 
ment to run between Miller and Company or Rob- 
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ert N. Miller and Company and Whitthorne and 
myself for the purchase by Miller and Company 
of 25,000 shares of the A stock of Sherwood Swan 
and Company, Ltd. 

Q. There is an exhibit, I believe, attached to 
that document which refers to $25,000 collateral 
which was put up by you and Mr. Whitthorne to 
secure the carrying out of the agreement. 

Was that money put up by vou and Mr. Whit- 
thorne? 

A. It was borrowed by M1. Whitthorne and me 
and put up by Mr. Whitthorne and me. 

‘To whom? 

Mr. Whitthorne and me. 

Who was it put up with; the bank? 

That was put up with the Anglo. 

The Anglo California National Bank. 

Yes, sir. 

Now, was that money, $25,000, to be returned 
to you when the $175,000 note was returned ? 

A. Yes, sir. 

Q. And was it so returned to you by the bank? 

A. Yes, sir. [179] 

Q. I show you 

The Member: (Interposing) Now, before you get 
away from that paper that he has now, do you not 
at least want it marked? 

Mr. Mather: Well, I suspect that the Petitioner 
will probably want to put that in. 

The Member: Whatever it is, the testimony of 


OrOorore 
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the witness should in the transcript be related to 
a paper which is in the reeord and designated as 
something. 

My. MacDonald: I certainly want it in evidence, 
and if it will help Mi. Mather, it may be introduced 
as Petitioner’s next in order right now. 

Mr. Mather: No objection. 

The Member: Very well. 

The Clerk: Exhibit 16. 

(The said agreement so offered and received 
in evidence was marked Petitioner’s Exhibit 
No. 16 and is made a part of this record.) 


Q. (By Mr. Mather) I hand you Petitioner's 
Exhibit 10, Mr. Swan. 

Do you know who prepared that exhibit? 

A, (Examining document) No, I don’t know 
who prepared it. 

Q. Do you know from what information it was 
prepared ? 

A. It was prepared from information that has 
been accumulated from time to time over the period 
of the last several years. [180] 

Q. Is the information contamed in your books 
of account ? 

A. The last part of that question I didn’t eateh. 

The Member: Read it. 

(The question referred to was read by the re- 
porter as above recorded. ) 
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The Witness: ‘‘ Books of account’’? I am sorry, 
but I don’t keep personal books of account. 

Q. (By Mr. Mather) Well, do you know from 
what information that document, Petitioner’s [x- 
hibit No. 10, was prepared ? 

A. A series of original documents and personal 
notes. 

Q. Now, included in the lability side of that 
exhibit, Mr. Swan, is there any obligation with 
respect to the $25,000 which you and Mr. Whit- 
thorne borrowed to put up as collateral with the 
bank? A. No, sir, there is not. 

Q. What does the item to Harry Camp repre- 
sent ? 

A. This $7,500 due Harry Camp is an accumu- 
lation of items plus accumulated interest that had 
been advanced at one time and another from, I 
should judge, starting along in 1930 and continuing 
along through the summer of 1956. 

Q. Was it a note? 

A. ‘There was no note given at that time. It was 
just an accumulation of items. 

Q. What record did you have with respect to 
that item? [181] 

A. Well, just memorandums, and I subsequently 
checked the memorandum of those iteins m_ the 
office of Harry Camp and verified this figure as an 
approximate figure. 

Mr. Mather: That is all. 
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Redirect Examination 

Q. (By Mr. MacDonald) Mr. Swan, Mr. Mather 
oh Gross eXamination was querying with respect to 
another possible note other than the $20,000 note 
to the Central Bank with respect to which you and 
My. Whitthorne might be Hable as of December, 
1936. 

I ask you whether in the settlement of an old 
obligation with Mia. David Wasserman, of Sacra- 
mento, Mr. Whitthorne was hable on any of the 
obligation continued after 1930? 

A. None whatever. 

Q. I show you a copy of a letter from Mr. 
Whitthorne and vourself to Mr. Wasserman and a 
copy of a note dated December 1, 1930, for $5,000, 
signed by you in favor of Mr. Wasserman, and ask 
you if those are true copies? 

A. (Examining documents) To the best of my 
knowledge and belief, those are. 

Mr. MacDonald: I ask that that be marked Peti- 
tioner’s next in order to be given a single number. 

Mr. Mather: No objection. 

The Clerk: No. 17. [182] 

(The said letter so offered and received in evi- 
dence was marked Petitioner’s Exhibit No. 17, 
and is made a part of this record.) 


Q. (By Mr. MacDonald) Mr. Swan, the bank 
officials and Mar. Robinson testified that the banks 
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paid off Mr. Robinson the $35,000 and accrued in- 
terest which was owing from you to him. 

Were the banks shortly after that time reim- 
bursed for that $35,000 and interest so paid by 
them ? A. They were. 

Q. How long after December, 1936, did Sher- 
wood Swan and Company, Ltd., continue to pay 
dividends on its common stock? 

A. Two years. 

Mr. MacDonald: That jg all. 

Mr. Mather: If your Honor please, just one ques- 
tion I inadvertently overlooked. 


Recross Examination 

Q. (By Mr. Mather) I hand you, Mr. Swan, 
Petitioner’s Exhibit No. 16, and ask you if that 
agreement was carried out in accordance with its 
terms ? 

A. I haven’t read this agreement probably for 
more than four years. 

I have some recollection that—having to do with 
some stock in addition to the 25,000 shares that 
Gersten & Company actually took; that there was 
an option or something [183] like that having to do 
with a portion, at least, of the balance, to-wit, 5000 
shares, the difference between 25,000 shares and 
30,000 shares of the A which wasn’t in reality c¢ar- 
ried out. 

With that exception, so far as I know this con- 
tract was carried out. 
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Q. In 1937 did you have 2500 shares of class A 
stock standing in your name on the books of the 
corporation ? A, Yesyesia 

Q. Did Mr. Whitthorne? A. Yes, sir. 

Q. Do you still have that class A in vour name? 

A. Yes, sir. 

Q. It has never been sold? 

A. That is correct. 

Q. The only stock that was sold was the 25,000 
class A that we have been discussing here? 

A. That is correet. 

Q. Your explanation has to do with the balance 
of the class A, the 5000 which stand in the name of 
vou and Mr. Whitthorne ? 

A. That is correct. [184] 


FRANK G. SHORT 


a witness called on behalf of the Petitioners, was 
duly sworn and testified as follows: [191] 


Direct Examination 

Q. (By Mr. MacDonald) Your name, sir. 

A. Frank G. Short. 

Q. And vour occupation ? 

A. Jama Certihed Public Accountant. 

@. How long have you been one? 

A. Oh, I have been certified in this state for 
about eight vears. 1 have been qualified as an ae- 
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countant for over 20. I am also a chartered account- 
ant of Canada. 

Q. Are vou one of that group of accountants 
which are described as ‘‘'Tax experts’’? 

A. Iam not. 

Q. What branch of the profession do you spe- 
clalize in? 

A. I ama general practitioner. I am fairly fa- 
miliary with the—with practice before the Securities 
and Exchange Commission, but not otherwise. 

Q. I hand you herewith Respondent’s Exhibit 
B for identification, the filed income tax return of 
Mr. Swan for the year 1936, and I ask vou if you 
know who prepared that ? 

A. (Examining document) I did. 

Q. I forgot to ask this preliminary question, 
Mr. Short: With what firm are you associated ? 

A. Iam the resident partner of Barrow, Wade, 
Guthrie & Company in this city. [192] 

Q. Well, how did it happen that vou prepared 
that retuan rather one of the men in your office 
who are specialists in tax matters? 

A. Already in the course of the transactions, 
which have been the subject of evidence while I 
have been here, 1 had a close personal knowledge 
of them as they went along. Consequently many of 
the facts involved in this return were already known 
to me. 

Q. There is attached to that return a somewhat 
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lengthy statement, twelve pages, as I recall it, set- 
ting forth the history of these transactions? 

A. Yes. 

@. Did you prepare that? 

A. I dictated it, yes. 

Q. How does it happen that the return was pre- 
pared in that somewhat unusual form, rather than 
simply the filing in of blanks? 

A. Well, as I mentioned before, I am not a tax 
expert. I don't know the answers to some of the 
points involved. 

The transactions were very complicated, and I 
thought the best result, both for the client and the 
Government, would be obtained by giving a rather 
full memorandum of all the facts as 1 knew them. 
Then it appeared to me that even if I hadn’t ar- 
rived at the right conclusion, that there was ample 
disclosure so that the matter could be ironed out 
[193] later. 

Q. There is in that memorandum, Mr. Short, a 
purported allocation of cost between the A and B 
stocks. 

Will you find that? 

A. (Examining document) It is some time since 
I did this. I.am sorry. 

Yes, I have it. 

Q. Did you prepare that? A. Yes. 

@. What was the basis of that allocation ? 

A. It was partly based on the equity in the book 
assets at December 31, 1936, and partly based upon 
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an allocation of the equity in the average earnings 
up to that point. 

Q. It was in part, then, based on the book fig- 
ures for the assets? A. That is right. 

Mr. Mather: Now, if vour Honor please, the wit- 
ness, I think, should be permitted to testify. I ob- 
ject to that question. 

Mr. MacDonald: All night, withdraw it. 

Q. (By Ma. MacDonald) If vou had known that 
the actual value, the fair market value of the assets 
was different from the book value, would you have 
used that same basis of apportionment ? 

Mr. Mather: That is objected to as irrelevant and 
[194] immaterial and not the proper subject of 
expert testimony. 

The Member: Sustained. Was this witness ten- 
dered as an expert? 

Mr. MacDonald: No, sit. 

The Member: I sustain the objection, neverthe- 
less. But I want to be sure that 1 understand. 

Mr. MacDonald: I started to ask him, not to show 
that he was an expert, but my only purpose was to 
show that the allocation was based on book value 
and not on actual value of the assets. 

Q. (By Mr. MacDonald) Since preparing that 
return have you acquired knowledge as to the fair 
market value of the assets of Sherwood Swan and 
Company, Ltd., as of December, 1936? 

Mr. Mather: That is objected to as irrelevant and 
immaterial. 


166 Minnie L. Whitthorne, et al. 


(Testimony of Frank G. Short.) 

The Member: Sustained. 

Q. (By Mr. MacDonald) In preparing that al- 
location, did you take into consideration the fair 
market value of the assets of Sherwood Swan and 
Company as of December, 1936? 

Mr. Mather: That 1s objected to as irrelevant and 
immaterial. 

‘The Member: Overruled. 

The Witness: Will you please define the fair 
market value before I answer the question, please? 

[195] 

Q. (By Mr. Maedonald) The fair market value 
is that value which is reached by a willing buyer 
and a willing seller in the market for the asset in 
question. 

A. The answer to that question, then, is “‘No”’. 

Q. In your opinion, was there any fair market 
value in December, 1936, for the Class B stock? 

Mr. Mather: That is objected to as calling for a 
conclusion of the witness. 

The Member: Sustained. 

Q. (By Mr. Macdonald) Mr. Short, was there 
some question asked Mr. Swan as to whether or not 
all of the A stock which was marketed by Messrs. 
Whitthorne and Swan to Miller and Company was 
resold by Miller and Company to the public? 

Have you any knowledge as to that? 

A. Yes. 

@. What is your knowledge? 
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A. It was not all sold to the public, using the 
term ‘‘sale’’ in its ordinary sense. I know 

Q. (Interposing) I don’t hear you. 

A. It was not all sold to the public, using the 
term ‘“‘sale’’ in its ordinary sense. 

I know of at least one block, 1200 shares, I be- 
heve, which was used by them to settle a debt. 

The Member: By whom? 

The Witness: By Miller and Company, later 
Gersten & [196] Company. 

The Member: ‘To settle a debt? 

The Witness: Yes. The shareholder concerned 
hves in Santa Barbara. I don’t know his name. 

Q. (By Mr. Macdonald) You have testified that 
you prepared that return. 

Over what period of time were you engaged in its 
preparation, Mr. Short ? 

A. (Examining document) I commenced to give 
it some consideration at some date which I can’t 
now remember, early in 1937. I commenced active 
work on it on March 18, 1937, and finished on Mav 
29, 1937. 

Q. How was it it took that length of time to pre- 
pare? 

A. Well, there were a great many occasions 
when I was lacking in information, and I had to 
put my difficulty up to Mr. Swan to supply the 
information, and that involved delay while he was 
getting it. I was busy on it fairly continuously 
during that period but with substantial gaps be- 
tween work. 
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Q. On what date did you say the return was 
finally completed ? A: May 29957, 

Q. What day of the week was that? 

A. Saturday. 

Q. What was the next business day? [197] 

A. The next business day was the following 
Tuesday, Monday being a holiday, Decoration Day. 

Q. Tuesday, June 1? A. ‘Tuesday, June 1. 

@. What did you do with the returns on that 
dav ? 

A. They were delivered to Mr. Swan at our 
office. 

The Member: On June 1. 

The Witness: On June 1. 

Q. (By Mr. Macdonald) What returns do you 
mean when you say ‘“‘they’’? 

A. There were four returns involved, Messrs. 
Swan and Whitthorne and their wives. 

Q. What knowledge, if any, have you with re- 
spect to the notarying of the returns? 

A. My signature was authenticated by our No- 
tary on June 1 on all four returns. Mrs. Swan’s 
was also authenticated by our notary. The other 
three returns at that time were unsigned. 

@. On what date was Mrs. Swan’s notaried ? 

A. The same date as mine, that is, June 1. 

(). Under what circumstances did you delievr 
the returns to Mr. Swan on June 1? 

A. Well, he came to the office to get them. I 
had a short conversation with him. He took them 
away to get them signed and filed. [198] 


vs. Commr. of Int. Rev. 169 


(Testimony of Frank G. Short.) 

The Member: I may have misunderstood you. 
Did you say that the Notary took Mrs. Swan’s sig- 
nature on the same day as vours? 

The Witness: Yes. 

The Member: Or Mr. Swan’s? 

The Witness: Mrs. 

Mr. Macdonald: The wife, yes, sir. 

The Witness: Yes. 

The Member: But you delivered the returns all 
to Mr. Swan on that day? 

The Witness: Right, including Mrs. Swan’s. 

Q. (By Mr. Macdonald) Have you any recol- 
lection as to the hour of the day? 

A. I believe it was the morning. 

Q. What is vour knowledge with respect to the 
matter of extensions for the filing of these returns? 

A. On March 15th I obtained without difficulty 
one month’s extension, as I remember it. Possibly 
it is attached. 

On April 15th, in spite of a good deal of work, 
I was nowhere near finished, and I apphed, I be- 
lieve, for a two-month extension and was granted 
a month and a half. That particular extension had 
4 big rubber stamp, ‘‘Final Exxtension’’ on it, as I 
tecall it. 

The Member: Well, is that the way it was ex- 
pressed, [199] a month and a half? 

The Witness: No. It was to a particular day, 
which was June Ist. 

Mr. Macdonald: Cross examine. 
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Cross Examination 

Q. (By Mr. Mather) Mr. Short, where did you 
obtain your information with respect to the block 
of 1200 shares of stock that you testified to? 

A. I mentioned earlier that I was to some extent 
in the middle of these transactions at the time they 
had taken place, and I was consulted not merely by 
Mr. Swan but by Mr. Gersten at the same time. 
I had some knowledge of their affairs and their 
difficulties, too. 

Q. Now, was my question clear? 

A. You asked under what circumstances ? 

Q. No. I asked where you obtained your infor- 
mation. 

A. Oh, I see. I obtained it from Mr. Gersten. 

Q. Mr. Gersten told vou about it ? 

A. Yes. 

Q. Now, I show you, Mr. Short, Respondent’s 
Exhibit A for identification and ask you if that 
document was certified to by your firm ? 

A. (Examining document) It was. That is my 
signature. — 

Mr. Mather: No further cross examination. 

Mr. Macdonald: Just one moment. (Examining 
document) [200] 

That is all, Mr. Short. 

(Witness excused.) 
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~ witness called on behalf of Petitioners, was duly 
sworn and testified as follows: 


Direct Examination 
Q. (By Mx. Macdonald) Your name 1s 
me U.K. Foley. 
Q. And your occupation? 
A. Tam the controller at Sherwood Swan and 
Company. | 
Q. How long have you oceupied that position? 
A. Lhave been with the firm since 1925. 
Q. And have been Controller for what period? 
A. Thave been Controller for the past five years. 
Q. As part of your duty as Contr oller, do you 
keep the books of the Company? A. Yes, sir. 
[201] 
The Member: Tet me ask the witness: Is that 
balance sheet entirely a book balance sheet, or is it 
adjusted to actual or fair market or other value, 
other than what the books show ? 
The Witness: It is taken directly from the books. 
The Member: That balance sheet, then, 1s a cor- 
rect transcript of the results of the books: is 1t? 
The Witness: Yes, your Honor. 
The Clerk: Exhibit 18. 
(The said audit report so offered and re- 
ceived in evidence was marked Petitioner’s Ex- 
hibit No. 18, and is made a part of this record.) 


The Member: And that is as of what date? 
[203 ] 


Mr. Macdonald: December 31, 1936. [204] 
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a witness on behalf of Petitioners, having been 
previously duly sworn, testified further as follows: 


Direct Examination 

Q. (By Mr. Maedonald) Mr. Short, you have 
in your hands Petitioner’s Exhibit 18. Did you 
prepare that? 

A. It was prepared partly by myself and partly 
by assistants working under my supervision. 

Q. Then you are familiar with it and know what 
it is you have before you and what you are talking 
about ? 

A. Iam. I personally signed the report in front 
of me. 

Q. The Court was endeavoring to relate this to 
the statement attached to Respondent’s Exhibit A 
for identification. That is the prospectus. 

Mr. Foley, the previous witness, testified that the 
one in Exhibit A was a eonsolidated one. Is that 
correct ? A. Is this (pause ) 

Q. No, this (indicating). 

A. That is a consolidated one. 

Q. What is your testimony with respect to 
whether [210] Petitioner’s Exhibit 18 is consoli- 
dated or not? 

A. Well, this volume includes two balance 
sheets. The one Mr. Foley was looking at rather 
intently is an unconsolidated balance sheet. 

A little later on in the volume you will find the 
consolidated balance sheet, and it is the second one 
that 1s comparable to that. 
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The Member: Now, you point out the second one 
which you say is comparable to the prospectus con- 
solidated balance sheet. 

Q. (By Mr. Macdonald) Give the page number 
and read the heading into the record. 

A. These have no page numbers, I am sorry 
to say. 

This is entitled ‘‘For filing with the Securities 
and Exchange Commission’’ and was done in ac- 
cordance with their regulations. 

The Member: Have you got it before you now? 

The Witness. Yes. I can read its title. 

The Member: Let that be marked, Mr. Clerk, as 
Exhibit No. 19, which although it is a part of No. 
18, identifies it as the one the witness is talking 
about. 

Mr. Macdonald: That will be helpful. 

The Member: Will you read it to the clerk? 

The Witness: May I read the caption into the 
record? [211] 

The Member: Well, that is not important, as 
long as it 1s identified. The mark is best. 

The Clerk: Mark it for identification 19. 

The Member: Not ‘‘for identification’’. This is 
an exhibit that is in evidence, and it is No. 19. 

(The said sheet contained in Petitioner’s Ex- 
hibit 18, so offered and received in evidence, 
was marked Petitioner’s Exhibit No. 19 and is 
made a part of this record.) 
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The Member: So that 19, Mr. Witness, and A, 
except for the difference in dates, cover the same 
ground; is that right? 

The Witness: They do, except that there was a 
statutory merger of one of the subsidiaries with the 
parent during the intervening period, but the busi- 
ness remained unchanged. All of the affairs of the 
parent company were still in both statements. 

The Member: The balance sheet of three compa- 
nies of October 31, 1936, became the balance sheet, 
of two companies on December 31, 1936; is that 
right ? 

The Witness: Yes, but without any basic change 
in the character of the business. 

The Member: All right. Now, who has got the 
witness ? 

Mr. Macdonald: Mr. Mather. 

Mr. Mather: No cross examination. [212] 

Mr. Macdonald: That is all, Mr. Short. 


(Witness excused. ) 


Mr. Macdonald: Mr. Swan. 

The Member: Were you through with the witness 
Foley ? 

Mr. Maedonald: Yes, sir. 

The Member: Are you through, Mr. Mather? 

Mr. Mather: Yes, sir. 

Mr. Macdonald: Mr. Swan. 
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a witness recalled on behalf of Petitioner, having 
previously been duly sworn, testified further as fol- 
lows: 

Direct Examination (Continued) 

The Member: You are going into the reasonable- 
ness now? 

Mr. Macdonald: That is all. 

The Member: Has it, been made clear in the rec- 
ord either by my own questions or somebody else’s 
as to what 1 asked of earlier witnesses, as to what 
was the origin of the indebtedness of Whitthorne 
and Swan to the bank? 

If that hasn’t been clear, or there is any doubt 
about it, I wish you would clear it up. 

Mr. Macdonald: The onlv doubt I have is what 
you mean by ‘‘origin’’. 

We read into the record the list of indebtedness 
to [213] the bank, and we stipulated that was cor- 
rect. 

The Member: That is not what I want. Perhaps 
I can ask the witness myself. 

At the time that you were indebted to Robinson 
for $35,000, and also to the banks—that is, as I 
recall, it goes back to 1930—will you state what the 
indebtedness to the banks was for, how it, arose, 
that is, as to whether you borrowed the money or 
what you did? 

The Witness: In the winter of 1927 Mr. Whit- 
thorne and I borrowed $100,000 from the Bank of 
America—it might have been the Bank of Italy 
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at that, time—but it was the bank that became the 
Bank of America, in the event that there was a 
difference in name, as a part payment on the pur- 
chase of a corporation in Sacramento, a store called 
‘“Wasserman-Gattman Co.”’ 

In the spring of 1928 Mr. Whitthorne and I bor- 
rowed from the Central National Bank in Oakland 
—I don’t recall the exact amounts that we borrowed 
at the time—but there were original borrowings 
and then there were additional borrowings to pur- 
chase a business in Oakland ealled ‘‘Upwrights”’ 
which we changed the name of to ‘‘Swan’s, Ine.’’ 

Swan's, Inc. lost money, and about a year after 
the spring of 1928, which would be in the spring of 
1929, we borrowed additional funds from the (en- 
tral Bank, and we merged the Wasserman-Gattman 
Corporation and Swan’s, Inc., [214] and ran the 
Sacramento and the Oakland stores as one corpo- 
ration. 

At various times before the public we operated 
under the name of ‘‘Swan’’ and subsequently when 
a sub-tenant of ours got into financial difficulties 
we ran it before the public, for the purpose of eapi- 
talizing whatever the good will of the tenant’s name 
was, under the name of Swan and Gerwin, but the 
corporate entity at that time was Wasserman-Gatt- 
man Co. 

The Member: So that these indebtednesses to the 
banks were what was left of the actual cash bor- 
rowed to create them ? 
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The Witness: That is correct, to put it in these 
mercantile businesses which 

The Member: (Interposing) But so far as the 
banks were concerned, you got money from the 
banks and you owed them, had to repay it? 

The Witness: That is correct. 

The Member: And that continued to be so down 
through 1930, and from then on, until 1936? 

The Witness: That is correct. 

The Member: And the $35,000 which you owed 
to—— 

The Witness: (Interposing) Robinson. 

The Member: (Continuing )——-Robinson, how did 
that originate? Was that by a borrowing of money? 

The Witness: Yes. We borrowed—Whitthorne 
and I [215] borrowed some money which we loaned 
to Sherwood Swan and Company to buy a piece 
of property which is at present, and was as of 
1930, a part of the Tenth Street Market property. 

The Member: That is all I wanted to know. 

Mr. Macdonald: That is helpful, sir. Thank you. 

Q. (By Mr. Macdonald) Now, Mr. Swan, di- 
recting your testimony to the matter of the filing 
of these four returns, Mrs. Whitthorne’s, Mr. Whit- 
thorne’s, and Mrs. Swan’s and yours, Mr. Short has 
testified that he completed the returns on Saturday, 
May 29, 1937, and delivered them to you on Tuesday, 
June 1, 1937, Mr. Short having obtained and no- 
taried the signature of Mis. Swan, the other ones 
unsigned. 


178 Minnie L. Whitthorne, et al. 


(‘Testimony of Sherwood Swan.) 

Will you carry on the story from there on, to the 
best of your memory, with respect to what was done 
with those returns? 

A. Well, my recollection is that as of the same 
date, June 1, that, our signatures, to-wit, Whit- 
thorne’s and Mrs. Whitthorne’s and my own were 
notaried by Wallace Knox im Oakland. 

I have our corporation’s check which I was for- 
tunate enough to find in our files. 

Mr. Macdonald: Let me show it to Mr. Mather 
before you testify, please. (Obtaining document 
from witness.) [216] 

Q. (By Mr. Macdonald) You have produced a 
check dated June 1, 1937, drawn by Sherwood Swan 
and Company, Ltd., to the Collector of Internal 
Revenue for the sum of $423.64. 

Can you state in payment of what that check 
was drawn? 

A. Well, inasmuch as this was June 1, my recol- 
lection is that Mr. Short told me that we would be 
obliged to pay one-half of the tax for the year for 
which this check was issued, which is Mrs. Swan’s 
income tax for the year 1936. 

Mr. Maedonald: I would like to offer in evidence 
as Petitioner’s next in order this check. 

Mr. Mather: I have no objection. 

The Clerk: Exhibit 20. 

(The said check so offered and received in 
evidence was marked Petitioner’s Exhibit No. 
20 and is made a part of this record.) 
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Q. (By Mr. Macdonald) The signatures to that 
check are whose? 

A. Mr. Foley, U. R. Foley’s and my own. 

Q. And the remaining writing on that, check is 
whose ? 

A. This is one of the clerks in the office (indi- 
cating ). 

Q. You can identify her by the handwriting? 

A. I discussed the matter in the office, and while 
I don’t know the name of the Clerk, my understand- 
ing from discussing the matter in the office that it 
was our relief clerk who ordinarily draws checks 
after the other regular clerk has [217] gone home. 

Q. At what time of day? 

A. The regular clerk who draws the checks leaves 
at a quarter of five because she comes in early in 
the morning; goes home early. 

Q. After you had these four returns then notar- 
ied, Mrs. Swan’s in San Francisco, the other three 
you have testified by Mr. Knox in Oakland, and 
this check, what further did you do? 

A. Well, my general recollection is that those 
statements were taken to the Internal Revenue De- 
partment and an attempt made to file them. 

Q. Where? 

A. In the Post Office Building in Oakland; an 
attempt made to file them. 

This is recollection, and it is—I admit it is just 
a little bit hazy in my mind. But after digging up 
the check, after digging up the notarial record, my 
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impression is that I attempted to file them, and 
being unable to file them they were slipped through 
the slot in the door in the office. I personally have 
a definite objection to filing statements of that kind 
by mail. I have no recollection of having filed a 
personal statement by mail. 

I have a more or less series of recollections of 
always having filed statements, personal income tax 
statements [218] in person. And upon one of these 
occasions I put it through the slot in the door, and 
my feeling is that it could have been—this partic- 
ular time—although from the point of view of my 
saying that I am absolutely positive that this was 
the occasion, [I am sorry I cannot do that. 

Mr. Macdonald: We do not want you to testify 
to something you cannot remember. 

Cross examine. 


Cross Examination 

Q. (By Mr. Mather) Mr. Swan, I do not know 
that I am entirely clear with respect to the $35,000 
transaction. 

Now, is it your testimony that that $35,000 obli- 
gation was paid by you and Mr. Whtthorne in 1930? 

A. A dividend was declared from the funds of 
Sherwood Swan and Company in 1930, and my recol- 
lection is that the stock—now, this is in terms of its 
being actually whether the checks were drawn to 
Whitthorne and me, or whether the checks were 
drawn to the banks in whose name it stood sooner or 
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later with—whether they were originally drawn in 
the bank’s name, or whether they were drawn in 
Whitthorne’s and my name, depending on how that 
stock was issued, when it, was released from Mr. 
Robinson over to the banks, I don’t recall. But in 
any event, a dividend was declared for such a sum 
of money as would repay the loan were sent and 
paid to the banks. [219] 

Q. Paid to the banks? Apo Messin. 

@. And the banks then paid Robinson ? 

A. ‘That is correct, sir. 

Q. At that time was—— 

Mr. Macdonald: (Interposing) May I interrupt 
just a second? Because neither of us wants to get 
the record confused. 

You say the banks then paid Robinson ? 

Mr. Mather: Yes. 

Mr. Macdonald: If you will forgive me for 
stating the fact from counsel table, the banks paid 
Robinson first and were reimbursed by this means. 

Q. (By Mr. Mather) Well, Mr. Swan, was this 
thousand shares of Sherwood Swan up as collateral 
for the $35,000 obligation to Robinson ? 


A. Yes, sir. 
Q. Was it also up as collateral for loans to the 
bank ? A. No, sir. 


Q. All right. Was the $35,000 obligation to Rob- 
inson paid by you prior to the time the stock was 
put up as collateral to the bank ? 

A. No, sir. It was done subsequently. 
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Q. Well 
A. (Interposing) With corporation funds paid 

out in a [220] dividend. 

Q. Yes. But do I understand that the obliga- 
tion to Robinson was paid off prior to the stock 
being placed as collateral with the bank ? 

A. Now, the actual machinery of that, I haven’t 
looked into it from that point of view ever. It 1s 
ten vears ago. In order to know specifically whether 


Robinson was paid off first before it went to the 
banks or whether it was paid—whether Robinson 
was paid off via the dividend route, my mind isn’t 
entirely clear on that. 

If you will permit me, I will recite as nearly as 
T can exactly what took place. 

Q. That is what I would hke to have you do, 
Mr. Swan. 

A. We had been indebted for many years to 
Mr. Robinson, and I stated to the Court a moment 
avo how the debt originated. 

After the Wasserman-Gattman Company got into 
trouble and these series of discussions took place, 
to which Mr. Robinson and Mr. Wainwright tes- 
tified this morning, arrangements were made for 
the banks to reimburse Mr. Robinson and take over 
the stock, the thousand shares of Sherwood Swan 
and Company stock. 

Now, there was a notice filed so that it would 
have appeared to take the form of a sale, of a pub- 
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lic sale; the motions were gone through before the 
world; made that appear [221] as a matter of form. 
The stock was duly delivered to the respective 
banks, 500 to each bank—500 shares to each bank. 

Now, just when Mr. Robinson was paid I can’t 
tell you, excepting that in due time a dividend for 
the amount of $35,000, or a series of dividends for 
$35,000, plus the accumulated interest, was paid to 
the banks and the banks paid Mr. Robinson. 

Now, whether thev paid him before the dividend 
was declared or after the dividend was declared, it 
is not clear in my mind. I have never gone back 
and looked up the details of it, and it is ten vears 
ago. 

Q. In any event, it was right along in °30 or °31? 

A. Mv recollection is that it was in 1930. 

Mr. Mather: That is all. 

Mr. Maedonald: That is all, Mr. Swan. 

The Member: We will take five minutes recess. 

(Whereupon a brief recess was taken after which 
proceedings were resumed as follows: ) 

Mr. Macdonald: Just one question, Mr. Swan, 
arising out of cross examination. 


Redirect Examination 
Q. (By Mr. Macdonald) Mr. Mather raised the 
question with reference to securities deposited bv 
you with the bank, the Anglo bank, to secure the 
performance of the [222] agreement of sale of the 
stock under Petitioner’s Exhibit 16. 
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What was deposited with the Anglo bank? 

A. There were two checks, one for $15,000 from 
Harry Camp and one for $10,000 from either Tom 
Riley or, T. C. Riley—I have forgotten what the 
initial is—for $10,000, $25,000 in all. 

Q. When the sale was completed, when all the 
stock was sold, what was done with respect to that 
money so deposited ? 

A. It was promptly repaid. 

Q. To those individuals? 

A. To those individuals, $15,000 to Camp and 
$10,000 to Riley. 

Q. Do you show on the statement of assets and 
habilities as of December 16th herein, either that 
$25,000 as an asset of yours or the obligation to 
repay the same as a lability? 

A. No. I explained to Mr. Mather that I didn’t 
keep books, and I ought to be scolded for it. But it 
is true, nevertheless. I never kept any personal 
books. I have notes and memorandums in my files, 
and I completely—I didn’t consider either the as- 
sets side or the lability side on that transaction. In 
other words, I looked upon it as a wash transaction. 

Q. What do you mean by ‘‘wash transaction’’? 

A. $25,000 cash on one side and $25,000 of notes 
on the [223] other that were used for a specifie pur- 
pose and cleaned up and forgotten. 

Mr. Maedonald: That is all. 

(Witness excused.) 
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Mr. Macdonald: Mr. Murphy. [224] 
The Clerk: That will be exhibit A. 
(The said prospectus so offered and received 
in evidence was marked Respondent’s Exhibit 
A, and is made a part of this record. ) 


Mr. Mather: I also offer in evidence the docu- 
ment marked ‘‘Respondent’s Exhibit B for identi- 
fication. ”’ 

Mr. Macdonald: No objection. 

The Clerk: Exhibit B. 

(The said tax return so offered and received 
in evidence was marked Respondent’s Exhibit 
B, and is made a part of this record.) 


Mr. Macdonald: ‘That is the tax return ? 
Mr. Mather: The tax return. 

Mr. Macdonald: Very well. 

Mr. Mather: Respondent rests. 

The Member: Nothing in rebuttal? 
Mr. Macdonald: No, sir. [230] 


PHT THOMERS 2h GELBIT 1 
San Francisco, California, 
March 14, 1930. 
Mr. J. F. Carlston, President, 
Central National Bank, 
Oakland, California. 


Dear Mr. Carlston: 


It has just come to us that you contemplate ask- 
ing Mr. Swan and Mr. Whitthorne to obligate the 
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securities recently pledged to you for an additional 
sum over the specified $100,000. 

This report leads us to mention our definite un- 
derstanding in this regard that neither you nor 
we would look to the securities thus pledged to 
us in equal amounts for more than the $100,000. 
each, this agreement being predicated upon our 
common judgment that it was mutually advan- 
tageous that Mr. Swan and Ar. Whitthorne should 
look forward to realizing for themselves upon any 
equity produced from the securities pledged over 
and above the total sum of $200,000. We also have 
in mind that both Mr. Swan and Mr. Whitthorne 
pledged these to vou and to us in the face of our 
mutual agreement referred to. 

It is easily conceivable that this understanding 
may have escaped your memory at the moment. 
We accordingly are taking the liberty of thus men- 
tioning it and also because we recognize the obliga- 
tions thus entered into with AMlr. Swan and Mr. 
Whitthorne as well as the advantages to you and 
to us of preserving an incentive for their continued 
endeavor. 

Kind personal regards. 

Cordially yours, 
OSCAR b. COR, 
Vice-President. 
OLC:FCE 

[Inudorsed]: U.S. Board of Tax Appeals. Ad- 
mitted in [Evidence October 21, 1940. Petitioner's 
exhale i> (281 | 
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Central National Bank 
Oakland, Calif. 
March 15, 1930. 
Mr. Osear Cox, Vice-President, 
Bank of Italy Natl. Trust & Savings Assn., 
San Francisco, California. 
My dear Mr. Cox: 

Responding to your letter of the 14th inst. 

You are quite right in the assumption that we 
were to hold the collateral described in our new 
$100,000.00 note, as security for this specific obliga- 
tion. It was not intended, however, to forgive the 
indebtedness due by the individuals in excess of this 
amount. In other words, we are to continue to hold 
the Hale Bros. stock as security for such of the 
indebtedness as is m addition to the $100,000 note. 
This I assume is in accordance with your under- 
standing. 

With kindest regards— 

Yours very truly, 
(suet). Jk? aCARESLON 
President. 
JEFC:B 


[Endorsed]: U. 8S. Board of Tax Appeals. Ad- 
mitted in Evidence October 21, 1940. Petitioner’s 
Exhibit 2, [232] 


188 Minnie L. Whitthorne, et al. 
PETITIONERS’ EXHIBIT 3 
Bank of Italy 
San Francisco, California 
September 16, 1930. 


Central National Bank 
Oakland, California 

Attention: Mr. Wainwright 
Dear Mr. Wainwright: 

Confirming our telephone conversation of today, 
our banks are in entire accord that some while ago 
we set at $100,000. each the maximum principal 
amount of the indebtedness of either Aly. Swan or 
Mx. Whitthore or both, for reimbursement of 
which we would look to Sherwood Swan & Com- 
pany or the Sherwood Swan Company. This under- 
standing occurred in the Spring, and it seemed 
that March 12 should be an appropriate date for 
setting aside out of our indebtedness from these 
individuals the sum of $100,COO. in aecordance with 
the above. 

On July 1, 1930 we received from Mr. Swan the 
sum of $2,783.67, being one-half of certain funds 
owlg as a receivable and paid to Mr. Whitthorne. 
This amount was applied as follows: 

Interest from March 12 to July L..8 1,850.00 

For application upon prineipal................ 933.67 


$ 2,783.67 
Leaving principal amount due.................. $99,066.33 
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On this latter amount the interest from July 1, 1980 
to October 1, 1930 amounts to $1,489.13, and the 
interest thereafter per average month would be 
$495.33. 

Accordingly, it is my suggestion that at this 
month’s meeting a dividend of twice the larger 
amount be declared, and a dividend authorized for 
each succeeding month of twice the lesser amount. 
This would provide service on both of our obliga- 
tions for the remainder of the agreed amount, and 
it would be our purpose to set up these amounts as 
received as an interest reserve as against these 
notes, and at such later time as it may seem advis- 
able the direct application could be made. 

I mention all of the above for two purposes, first, 
to suggest that we reduce our $100,000. obligation to 
some agreed sum, preferably to the one that we 
have used if vou find the March 12 date a fair one 
to begin, and second, that the dividends mentioned 
above be declared at the next meeting. In connec- 
tion with this latter matter I have clearly in mind 
that you and we are each fifty percent stockholders 
in the corporation and that if the situation should 
arise in which it seemed necessary and advisable 
that the company have additional funds, it would be 
a simpler transaction if the corresponding advances 
were made at that time and devoted to the special 
purpose then before us. [233] 

I thank you for the word as to Mr. Swan's atti- 
tude toward his assignment and our keeping’ up 
the payments on some pait of his hfe insurance. 
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When the matter has had your and his further con- 
sideration I would be interested in the result. With- 
out close knowledge of the situation it would seem 
to us that our taking over some part of the $250,000. 
you mention might easily be in the interests of both 
parties. 
Cordially yours, 
OSCAR L. COX (Signed) 
Vice-President 

[Endorsed]: U. 8. Board of Tax Appeals. Ad- 
mitted in Evidence October 21, 1940. Petitioner's 
Exhibit 3. [234] 


PETITIONERS’ EXHIBIT 4 


April, 22, "feet 
Ma. Sherwood Swan 
H. Liebes & Co. 
Post and Grant Street 
San Francisco, California 
Dear Sherwood: 


I have gone over a draft of agreement to be 
signed by Central National Bank of Oakland, Mr. 
Whitthorne and vourself with relation to the in- 
debtednesses of Mir. Whitthorne and vourself or 
either of vou to the bank. 

Before the hquidation of Wasserman-Gattmann 
Co. was commenced, several conferences were had 
m Aly. Carlston’s office all of which were attended 
by Mr. Carlston, Ma. Cox, vou and the writer. The 
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final net result of those discussions was that you 
and Mr. Whitthorne would cooperate in every pos- 
sible way both with the general creditors of Was- 
serman-Gattmann Co. and with your banking ered- 
itors to the end that the creditors of Wasserman- 
Gattmann Co. should receive as nearly as possible 
the full amount of their claims and be satisfied to 
accept in full payment of their demands the pro- 
ceeds of the liquidation of the corporation named. 
The accomplishment of this purpose would make 
available for the banking creditors of Mr. Whit- 
thorne and yourself the profits of the 10th Street 
Market and the value of the equity represented by 
the stock of the corporation owning: it. 

At the same time and as a part of the same 
arrangement, it was stated by the representatives 
of your banking creditors that every reasonable aid 
and assistance would be given you and Mr. Whuit- 
thorne in the working out of your financial situa- 
tion so that you might ultimately recover for vou 
selves the 10th Street Market after having paid 
off to each of vour banking creditors such sums as, 
under the circumstances, imght fairly be allocated 
against the market stock. 

Pursuant to the foregomg you and Mr. Whit- 
thorne executed to the Central National Bank of 
Oakland your jomt and several promissory note 
for $100,000.00 and secured its [285] payment by the 
pledge of certain stock in Swan’s, a California cor- 
poration, in Wasserman-Gattmann Co., and (the 
important security) 500 shares or one-half of the 
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stock of Sherwood Swan & Company, Ltd. The 
pledge of 500 shares of stock of Sherwood Swan 
& Company, Ltd. was subject to a prior pledge to 
the writer of this letter. Sometime in the year 1930 
the writer sold this stock under his pledge and on 
August 1, 1980 the writer sold this 500 shares to 
the Central National Bank of Oakland and eertifi- 
cate No, 33, representing the same was issued to 
George C. Humphrey. 

From what was said and done in 1930, including 
the conferences first mentioned in this letter and the 
execution by yourself and Ma. Whitthorne of the 
$100,000.00 note secured by 500 shares of stock of 
Sherwood Swan and Company, Ltd., it was your 
understanding (an understanding which I share) 
that if you and Mr. Whitthorne were able to pay 
otf the above mentioned $100,000.00 note and a 
similar $100,000.00 note, at the same time executed 
to the Bank of Italy, and the two banks were re- 
unbursed in the sum of $385,000.00 and certain inter- 
est, which you and Mr. Whitthorne owed me, and 
for the payment of which all the stock in Sherwood 
swan and Company, Ltd. was primarily pledged, 
you and Mr. Whitthorne would be given an oppor- 
tunity to recover the stock of Shemvood Swan and 
Company, Ltd. In the very nature of things nothing 
was said and nothing could specifically have been 
said regarding the length of time during which 
the banks would wait for the working out of the 
market problem and the repayment to them = of 
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$200,000.00 secured by its stock. It was recognized 
that the equity in the market was small in propor- 
tion to the indebtedness against the real estate; that 
without refinancing of the real estate obligations 
there was not much hope of cleaning up the situa- 
tion so that you and Mr. Whitthorne could repur- 
chase the stock of Sherwood Swan and Company, 
Ltd.; but it was also indicated that in determining 
how long the banks would wait for such refinancing 
fair consideration would be given to the completely 
cooperative conduct of Mr. Whitthorne and your- 
self. I believe the foregoing is an accurate state- 
ment of what came out of the conferences between 
your banking creditors and yourself in the spring 
of 1930. [236] 

It is to be noted that the note for $250,000.00 at- 
tached to the proposed agreement consolidates all 
of the security heretofore pledged, which means 
that the allocation of $100,000.00 against the Cen- 
tral National Bank’s half of the market stock is 
eliminated. 

I note also that $20,000.00 now owed by you 
separately is made a joint obligation of Mr. Whit- 
thorne and yourself. 

It appears also that the interest rates on your 
primary obligations are maintained at 6%. The 
present Hale dividends service $150,000.00 at 4%; 
the present market dividends service $100,000.00 at 
oY and $20,000.00 at 5%. With the obligations in 
the primary notes running at 6% vou have a con- 
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stantly accumulating arrearage of interest which 
makes progressively unlikely your ever cleaning up 
your financial obligations in full. 

I also note that vou purport to pledge 500 shares 
of stock in Sherwood Swan & Company, Ltd., which, 
so far as I know, do not belong to vou. Of course, 
there are ways of making provision to cover this 
last pomt but as matters now stand you have, so 
far as 1 know, no legal mterest in the shares of 
stock mentioned. 

You have asked me to read over the draft of 
agreement submitted to vou and to advise you 
regarding the meaning of the same. In domg so 
I have found it necessary to review the whole situ- 
ation rather extensively. I suggest that the whole 
matter is an appropriate subject of conversation 
between May. Carlston and vourself. 

Very truly yours, 
HARRISON 8. ROBINSON 


[indorsed]: U. 8. Board of 'Tax Appeals. Ad- 
mitted in Evidence October 21, 1940. Petitioner’s 
Exhibit 4. [237] 


vs. Commr. of Int. Rev.. - 195 


PETITIONERS’ EXHIBIT d 
Bank of America N. T. & S. A. 
San Francisco, California, 
April 24, 1981. 

Mr. Harrison S. Robinson, 
Financial Center Building, 
Oakland, California. 
Dear Harrison: 

Referring to your letter of April 23, 1931 and 
the attached copy of a proposed letter to Sherwood 
Swan dated April 22, it was definitely understood 
in conference and has been confirmed im correspon- 
dence with the Central National Bank that neither 
the Central nor ourselves would look to the ‘Fenth 
Street Market situation for more than $100,000 to 
each of us. It may be that the general pledge and 
consolidation of debt should be supplemented by the 
Central giving Mr. Swan a letter to this effect. Mr. 
Swan is welcome to access to our files to substan- 
tiate that the agreement was made as mentioned. 

We assume that Mr. Swan will not pledge the 
500 shares of Sherwood Swan and Company, Ltd. 
without finding a way to make a similar pledge to 
us should we prefer. 

I am not altogether clear as to the apparent 
duplication of notes mentioned in the second para- 
graph of vour letter, but recognize that this is not 
a matter with which we are directly concerned. 
I see no impolicy in addressing your letter to Mr. 
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Swan, assuming of course that neither he nor you 
will understand that we are recognizing an obli- 
eation to hold the Market stoek for any given 
period. We have no such obligation. On the other 
hand, we have assured Mr. Swan that as long as 
we have the stock we shall be glad to surrender it 
to him when we have realized $100,000 principal 
therefrom. 
Cordially yours, 
OSCAR L. COX 
Vice-President 

OLC:FCE 

[Endorsed]: U. 8. Board of Tax Appeals. Ad- 
mitted in Evidenee October 21, 1940. Pet.’s Ex. 5. 
[238 ] 


PETITIONERS’ EXHIBIT 6 


Bank of Italy 
National Trust & Savings Association 
Head Office 
San Francisco, Cal. 


San Francisco, California, 
May 20, 1931. 
Mr. Sherwood Swan, 
167 Post Street, 
San Francisco, California. 
Dear Sherwood: 
Complying with your request of May 16, 1931, 
we enclose copies of certain correspondence, being 
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letter dated March 14, 1930 to the Central National 
Bank and Mr. Carlston’s reply under date of March 
15, 1930. 

You already have copy of our letter of September 
16, 1930 to the Central National Bank, to which 
their reply was a verbal assurance of Mr. Wain- 
wright to our Mr. Johnson who reported to us as 
follows under date of September 23: 

“Mr. Wainwright stated also, he was in full ac- 
cord with your letter of September 16 addressed 
to his attention and that the Central Bank was 
willing to accept the figures outlined in that, letter 
and the dates suggested, as a basis for all future 
payments.”’ 

Cordially yours, 
QO. L. COX, 
Vice-President. 
OLC:FCE 
2 Encels. 
ec—Myr. Harrison 8. Robinson. 
[Endorsed]: U. 8. Board of Tax Appeals. Admit- 


ted in Evidence October 21, 1940. Petitioner’s Ex- 
hibit 6. [239] 
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PETITIONERS’ EXHIBIT 7 


Bank of America 
National Trust & Savings Association 


Oscar L. Cox 
Vice-President 
San Francisco, California, 
June 1, 1931. 
Mr. Sherwood Swan, 
167 Post Street, 
San Francisco, California. 


Dear Mr. Swan: 


Enclosed is the agreement submitted to you and 
Mr. Whitthorne by the Central National Bank, and 
which you sent us in your letter of May 28, 1931 
with request as to whether this agreement would 
prejudice your position with us. 

It is our desire to accommodate ourselves to the 
convenience of Mr. Carlston and his associates as 
you know, but we should regret to see you obligate 
yourselves so that: 

1, Your total outstanding notes would ex- 
ceed your total debt, and, 

2. One-half the stock previously held by vou 
in Sherwood Swan & Company, Ltd. would be 
pledged for more than $100,000. 

As to the first point, I take it that the multiple 
notes are intended to provide immediate payment 
of 4% and/or 5% but an ultimate payment of 6%. 
It would seem to us that the ultimate result should 
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be obtained by a covering letter and a single series 
of notes. As to the second point, that was covered 
by definite agreement made in your presence in the 
early stage of the Whitthorne-Swan negotiations 
and was confirmed in an exchange of letters be- 
tween Mr. Carlston and the writer, copies of which 
we are pleased to hand you. 

In view of the cordial cooperation of the Central 
National in the various mutual matters which we 
have had in connection with the undertakings in 
which you have been interested, and as this letter 
has at your invitation discussed certain of their 
procedure, it, seemed appropriate to send a copy 
of this letter to Mr. Carlston and a carbon is there- 
fore attached for your delivery. 

Kindest regards! 

Cordially yours, 
Ore COx, 
Vice-President. 
OLC:FCE [240] 
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Robinson, Price & Macdonald 
Attorneys at Law 
Sixteenth Floor 
Financial Center Building 
Oakland, California 


August 12, 1931 
Mr. Sherwood Swan 
167 Post Street 
San Francisco, California 


Dear Sherwood: 


I am returning you herewith your letter to me 
dated July 31, 1931 with its inclosed notes and 
memorandum from the Central Bank. I am also 
sending you herewith Mr. Cox’s letter to me on the 
same subject matter dated August 7, 1931. 

I have the following comments to make: 

1. Both banks seem to desire to use unmodified 
their printed form of collateral security agreement. 
Which contains a blanket clause stating that the 
enumerated securities and collaterals are also se- 
curity for any other notes which the signer of the 
collateral agreement may make. 

It is not improbable that under all the circum. 
stances both banks would be held to their contract 
to mit the charges against, the Tenth Street Mar- 
ket stock to $200,000.00 and interest. The absolutely 
safe protection for you would be an additional 
clause in the contract between you and the two 
banks stating expressly that, any clause in any col- 
lateral security agreement reciting that any of the 
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market stock is further security for any notes other 
than the $100,000.00 to each bank is not operative 
as to any market stock. 

The next most satisfactory procedure would be 
a letter from you accompanying the notes, calling 
attention to the printed form under discussion, stat- 
ing that the special agreement excepts all market 
stock from the operation of such clause and asking 
the confirmation of that statement by the banks. 

2. This brings us to the matter of the $1150.00 
note. The Central Bank, as I understand it, is clearly 
violating the arrangement regarding the application 
of dividends received from the market stock in not 
applying [241] the whole of the same to the $100,- 
000.00 which has been allocated against the market. 
If there is a deficiency in interest doubtless it is in 
order for you to sign a note for such deficiency but, 
as I see it, it is clearly out of order for you to sign 
a collateral trust agreement pledging the market 
stock for the $1150.00 note. 

Very truly yours, 
HARRISON S. ROBINSON. 
[242] 


PETITIONERS’ EXHIBIT 9 


Description of Real Property of Sherwood Swan 
and Company, Ltd. Held in December, 1936. 
All that certain real property situate in the City 
of Oakland, County of Alameda, State of Califor- 
nia, more particularly described as follows: 
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Commencing at the intersection of the Westerly 
line of Washington Street with the Southerly line 
of Tenth Street; thence Westerly on said line of 
Lenth Street three hundred (300) feet to the easterly 
line of Clay Street; thence Southerly on said line of 
Clay Street one hundred (100) feet; thence east- 
erly parallel with the said line of Tenth Street 
seventy-five (75) feet; thence Southerly parallel 
with said line of Washington Street one hundred 
(100) feet to the Northerly line of Ninth Street ; 
thence easterly on said line of Ninth Street seventy- 
five (75) feet; thence Northerly parallel to said 
line of Washington Street one hundred (100) feet; 
thence easterly parallel with said line of Tenth 
Street one hundred (100) feet to said Westerly 
line of Washington Street; thence Northerly on 
said line of Washington Street one hundred (100) 
feet to the point of commencement. 


[Endorsed]: U. S. Board of Tax Appeals. Admit- 
ted in Evidence October 21, 1940. Petitioner’s Ex- 
hibit 9 [243] 
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Sherwood Swan 
STATEMENT OF ASSETS AND LIABILITIES 
December 16, 1936 


(Based upon lack of any fair market value for common stock) 


ASSETS 
Current Assets: 
Due from Sherwood Swan & Company, Ltd. $ 9,835.12 


Investments : 

Sherwood Swan and Company, Ltd. eapital 
stock—9500 shares—fair market value (ex- 
changed on December 21, 1936 for 15,000 
Class A shares having fair market value of 
$7.00 per share and 22,500 shares common 
BEM icc seats wansaniopseainunsnssomanscrin $105,000.00 

Ranch situated in Madera County, California 
—held under mortgage by Bank of America 
(contra)—approximate market value..................... 6,000.00 111,000.00 


os 


$120,835.12 


LIABILITIES 
Current Liabilities : 
Notes payable— 
Bank of America—secured by first mortgage 
on raneh situated in Madera County, Cali- 
TOD De ys COLO i a $ 10,000.00 
Central Company (one-half of joint indebt- 
edness of Sherwood Swan and W. R. 
Whitthorne totaling $2Z0;000)......................... 10,000.00 
Anglo California National Bank (one-half 
of joint indebtedness of Sherwood Swan 
and W. R. Whitthorne in the respective 
total sums of $175,000 and $5.000)..0W.... 90,000.00 
LOA NS ui RTS) ig 1021) | ee 5.000.00 $115,000.00 
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Accounts payable— 


Picle@nt ti. WaMiie eee oceccecci ee $ 4,788.00 
Titers 1) TRV aaa ass asc ccstaccvceaedsasancacotesbsevcnanrencttbesia 500.00 
DLO Ys = OMNI ioe atares cancel tsckiats clams 7,000.00 


Orrick, Palmer & Dahlquist (one-half of 
joint indebtedness of Sherwood Swan and 


W. R. Whitthorne totaling $2,000) 000000. 1,000.00 
lob ET ee eee 725.10 
Isami omer imran ip Maa. 2 Acne eee eee ee 200.00 
Gieonge DROME ibs... 2c... pe eee 500.00 
McKinstry, Haber & Pierce Coombs... 300.00 
Bem) caakn......ceov dee 98.50 15,571.60 


Acerued taxes— 
Federal income taxes on 1936 income except 
that on sale of Sherwood Swan & Com- 
pany, Ltd. stock and alleged gain on dis- 
charge of bank indebtedness... & 62088 
California state income taxes on 1936 in- 
come acerued to December 16, 1936 (based 


upon same inclusions as federal tax)........... 143.57 764.35 
Sherwood Swan—Net [nso] very. .ccc.cccccsccssssccssssssorseeeunessesssesesssesseenn 10,500.83* 
$120,835.12 


*Denotes red figure. 
[Endorsed]: U. S. Board of Tax Appeals. Ad- 
mitted in evidence October 21, 1940. Petitioner's 
Exhibit 10. [244] 
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PETITIONERS’ EXHIBIT 13 


In the District Court of the United States, for 
the Northern District of California, Southern 
Division 

No. 385918 
In the Matter of the Receivership of the 


CENTRAL NATIONAL BANK 
OF OAKLAND, 


a national banking association. 


PETITION FOR AUTHORITY 
TO COMPROMISE INDEBTEDNESS 


The petition of Joseph H. Grut, Receiver of the 
Central National Bank of Oakland, a national bank- 
ing association, respectfully represents unto the 
court as follows: 

if; 

That Central National Bank of Oakland is a 
national banking association organized under the 
laws of the United States and is hereinafter re- 
ferred to as the national bank. That prior to March 
14, 1933. said national bank was engaged in busi- 
ness as such national banking association in Oak- 
land, California. That on May 8, 1933, petitioner 
was duly appointed Receiver of said national bank 
by the Comptroller of the Currency of the United 
States, and ever since has been and now is the duly 
appointed, qualified and acting Receiver of said 
Central National Bank of Oakland, a national bank- 
Ing association. 
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Tf: 

That petitioner, as such Receiver, has taken pos- 
session of and is now in possession of the assets of 
said national bank, and [245] particularly the fol- 
lowing promissory notes: 

(a) Promissory note dated June 28, 1931, in 
the sum of $100,000.00, payable on demand to 
Central National Bank of Oakland, bearing in- 
terest at six per cent per annum, executed by 
W. R. Whitthorne and Sherwood Swan, upon 
which there is now due the sum of $13,080.32, 
together with accrued interest from February 
2, WSs: 

(b) Promissory note dated January 24, 
1933, in the sum of $15,000.00, pavable on de- 
mand to Central National Bank of Oakland, 
bearing interest at six per cent per annum, 
executed by W. R. Whitthorne and 8S. B. Swan, 
upon which there is now due the sum of 
$15,000.00, together with acerued interest from 
April 14, 1983. 

(©) Promissory note dated Jan. 24, 1933, in 
the sum of $85,000.00, payable on demand _ to 
Central National Bank of Oakland, bearing in- 
terest at six per eent per annum, executed by 
W. R. Whitthorne and 8. B. Swan, upon 
which there is now due the sum of $85,000.00, 
together with acerned interest from April 18, 
1938: 

(d) Promissory note dated April 30, 1955, 
in the sum of $66,000.00, payable on demand to 
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Central Bank of Oakland, bearing interest at 
six per cent per annum, executed by W. R. 
Whitthorne and Sherwood Swan, upon which 
there is now due the sum of $1.00, together with 
accrued interest. 

(e) Promissory note dated July 11, 1935, in 
the sum of $25,664.67, payable on demand to 
Central Company, bearing interest at six per 
cent per annum, executed by Sherwood Swan, 
upon which there is now due the sum of $25,- 
664.67, together with ‘interest from July 11, 
1935. 

(f) Promissory note dated July 11, 1935, im 
the sum of $73,369.05, payable on demand to 
Central Company, bearing interest at six per 
cent per annum, executed by W. R. Whitthorne 
and Sherwood Swan, upon which there is now 
due the sum of $73,369.05, together with in- 
terest from July 11, 1935. 


That there 1s now due, owing and unpaid upon 
said promissory notes the aggregate principal sum 
of $212,115.04, together with accrued interest. 

That said indebtedness is secured by the follow- 
ine: [246] 

000 shares of the capital stock of Sherwood 
Swan and Company, Ltd. 
2000 shares of the capital stock of Swan’s, a 
corporation 
1725 shares of the capital stock of Wasserman- 
Gattman, a corporation 


208 Minnie L. Whitthorne, et al. 


Life insurance policy of Western States Life 
Insurance Company, No. 240295, in the 
sum of $50,000.00, insuring the hfe of 
Sherwood Bertram Swan. 


That petitioner is informed and believes and 
therefore alleges that all of said security except said 
500 shares of the capital stock of Sherwood Swan 
and Company, Ltd., is valueless. 


LT. 

That said Sherwood Swan has offered to compro- 
mise and settle said indebtedness, as aforesaid, by 
paving to your petitioner, as Receiver, the sum of 
$75.000.00 cash and by giving to your petitioner ¢ 
promissory note in the sum of $20,000.00, payable 
in five vears in annual instalments of $4,000.00, 
bearing no interest, said note to be executed by 
Sherwood Swan and W. R. Whitthorne. 


TY. 

That vour petitioner is informed and believes and 
therefore alleges that said Sherwood Swan and 
W. R. Whitthorne are insolvent and unable to pay 
their obhgations m full, and that said offer of 
compronuse and settlement is. the largest and_ best 
offer obtainable, and that it is for the best mterests 
of vour petitioner’s trust that said offer of compro- 
mise and settlement he accepted. 
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V. 

That the Shareholders’ Committee of the Central 
National Bank of Oakland, and the Central Coim- 
pany, have given petitioner their [247] written con- 
sent and recommendation of said compromise; and 
that the Comptroller of the Currency of the United 
States has authorized said compromise, a copy of 
which authorization is hereto attached, marked 
“Exhibit A’”’ and by reference made a part hereof. 

Wherefore, petitioner pravs that this court make 
its order or orders authorizing petitioner to settle 
and compromise the obhgations set forth herem 
upon receiving as consideration therefor the sum of 
$75,000.00 cash and a promissory note in the sum 
of $20,000.00, payable in five years in annual in- 
stallments of $4,000.00, bearing no interest, and 
executed by Sherwood Swan and W. R. Whitthorne, 
and that upon receiving said consideration peti- 
tioner be authorized to deliver to the owners there- 
of, or their nominee, the notes and collateral 
security securing the same, and to execute and de- 
liver such other documents as may be necessary to 
effectuate said compromise. 

JOSEPH H. GRUT 
Receiver of Central National Bank of Oak- 
land, a national banking association, in 
hquidation 


FRANK 8S. RICHARDS 
Attorney for Receiver 


Verification by Joseph H. Grut December 14, 
1936. [248] 
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CERTIFICATE OF SETTLEMENT 


Hon. Comptroller of the Currency 

Div. Insolvent National Banks 

Washington, D. C. 

December 16, 1936. 
Sa ig 
Under an agreement of settlement made with 

J. H. Grut, Receiver of the Central National Bank 
of Oakland, we hereby certify that we have deliv- 
ered to said Receivers: 


(a) Gash in the amount of... See 
(b) Our promissory note dated December 16, 
| 213k: (0) a eae ie een eine hae Oe. .,. 20,000.00 


Payable to the order of Central National 
Bank; in installments of Four Thousand 
Dollars ($4,000.00) or more on the 15th 
day of December of each year, begin- 
ning on the 15th day of December, 1937, 
and continuing until said sum has been 
paid in full, without interest. 


$95,000.00 


in full compromise settlement of the promissory 
notes held by J. H. Grut, as Receiver of the Central 
National Bank of Oakland, deseribed as follows: 


Asset #1224, note signed by W. R. Whitthorne 

and Sherwood Swan; unpaid prineipal bal- 
Asset 3£1225, note signed by W. R. Whitthorne 

and 8S. B. Swan; unpaid prineipal balancee...... 15,000.00 
Asset #£1226, note signed by W. R. Whitthorne 

and S. B. Swan; unpaid prineipal balanee...... 85,000.00 


Asset #£1227, note signed hy W. R. Whitthorne 
and Sherwood Swan; unpaid principal bal- 
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Asset #4933, note signed by W. R. Whitthorne 
and Sherwood Swan; unpaid principal bal- 


OM eee cso EG Classics dossaneenenerene 73,369.05 
Asset #4898, note signed by Sherwood Swan; 
VEN CEC US ateyey!” 0c) Cl. 25,664.67 
Respectfully 


SHERWOOD SWAN 
W.R. WHITTHORNE 
Witness: 
iat THARP (?) 
Receivers’ letter of recommendation—December 2, 
1936 
Office letter of approval—December 7, 1936 
Court Order—December 15, 1936 
(Receiver’s Copy) (Copy mailed compt. 12-17-36) 
[249] 


PETITIONERS’ EXHIBIT 14 


In the District Court of the United States, for 
the Northern District of California, Southern 
Division 

No. 35918 

In the Matter of the Receivership of the 

CENTRAL NATIONAL BANK 
OF OAKLAND, 


a national banking association. 


ORDER AUTHORIZING COMPROMISE 
OF INDEBTEDNESS 
‘The verified petition of Joseph H. Grut, Receiver 
of Central National Bank of Oakland, a national 
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banking association, in lquidation, heretofore filed 
herein, coming on regularly for hearmg this 15th 
day of December, 1936, before the above entitled 
court, said Receiver bemg represented in court by 
A. W. Carlson, Esq., appearing for Frank 8S. Rich- 
ards, Esq., his attorney, and no one appearing in op- 
position thereto, and it appearing to the court and 
the court finds that all of the allegations of said pe- 
tition are true and that it is for the best interests of 
said Receiver’s trust that said petition be granted; 
and it further appearing to the court and the court 
finds that said petitioner has been duly authorized 
in writing by the Comptroller of the Currency of 
the United States to settle and compromise the 
indebtedness as in said petition and hereinafter set 
forth; and good cause appearing therefor, 

It is hereby ordered, adjudged and decreed as 
follows: [250] 

That said petitioner, Joseph H. Grut, as Receiver 
of Central National Bank of Oakland, a national 
banking’ association, in liquidation, be, and he is 
hereby authorized to compromise and settle the im- 
debtedness of Sherwood Swan and W. R. Whit- 
thorne, as set forth in said verified petition, upon 
receiving as consideration therefor the sum of 
$75,000.00 cash and a promissory note in the sum 
of $20,000.00, payable in five vears in annual In- 
stallments of $4,000.00, bearing no interest, and 
exceuted by Sherwood Swan and W. R. Wihitthorne. 
That petitioner be, and he is further authorized 
upon receipt of said consideration to deliver to the 
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owners thereof, or their nominee, the notes and col- 
lateral security securing the same, and to execute 
and deliver such documents as may be necessary 
to effectuate the authority herein contained. 

Done in open court this 15th day of December, 
1936. 

AGES is Ui 
Judge of the United States 
District Court 


(Seal of the U.S. District Court) 


[Endorsed]: Filed Dee. 15, 1936. Walter B. 
Maling, Clerk. By J. P. Welsh, Deputy Clerk. 
[251] 


PETITIONERS’ EXHIBIT 15 
CERTIFICATE 


I, Matt Wahrhaftig, do hereby certify as follows: 

On December 16, 1936, I was duly authorized by 
Bank of America N. T. & 8. A. to hold a Pledge 
Sale of the securities hereinafter described under 
two Pledge Agreements, one dated March 1, 1933, 
executed by Sherwood Swan and W. R. Whitthorne, 
and the other dated April 26, 1934, executed by 
Sherwood Swan, which said Pledge Agreements and 
the securities hereinafter referred to were given to 
secure the following promissory notes: 

Note dated March 1, 1934, in the principal amount 
of $99,066.33, executed by Sherwood Swan and W. R. 
Whitthorne to Bank of America N. T. & S. A.; 
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Note dated April 1, 1934, executed by Sherwood 
Swan to said Bank, in the principal amount of 
$67,909.07 ; 

Note dated April J, 1934, executed by Sherwood 
Swan to said Bank, in the principal amount of 
$15,863.62 ; 

Note dated July 18, 1934, executed by Sherwood 
Swan to said Bank in the principal amount of 
$560.01 ; 

On which said four notes there was a balance due 
at the time of the Sale hereinafter referred to of 
$196,073.14 (being the amount due after the appli- 
cation of $931.95 dividend from Hale Bros. Realty 
Co.) 

On the said 16th day of Deeember at the hour of 
11:45 A.M. thereof and at the office of J. H. Grut, 
Receiver of Central National Bank, Central Bank 
Biilding, Fourteenth Street and Broadway, Oak- 
land, California, and in the presence of the follow- 
ing persons, to-wit : 

Sherwood Swan 
W. R. Whitthorne 
P. D. Richardson 
J. E GPruat 
Lawrence Tharp 
Wallace W. Knox 


I offered for sale the securities held in pledge by 
Bank of America N. T. & S. A. mm the following 


manner : 
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I referred to the said four promissory notes, 
which were present at said Sale and in my pos- 
session. I referred to the said two Pledge Agree- 
ments, which were [252] present at the Sale and 
in my possession. I then described in detail the 
securities hereinafter described, which were then 
present at said Sale and in my possession. I then 
asked whether Sherwood Swan or W. R. Whit- 
thorne had anv objections to the making of the Sale 
or to the time and place of the sale, or whether 
they wished more notice thereof, or whether they 
wished demand of performance, or whether they 
wished the Sale continued to any other place, and 
said Sherwood Swan and W. R. Whitthorne each 
stated that he was satisfied with havine the Sale 
held at that time, waived any and all notice thereof, 
and requested that I proceed with the Sale, spe- 
cifically waiving, and each of them did waive, any 
and all rights to receive any additional notice given 
them by the Statutes of the State of California. 

I thereupon asked whether anyone present de- 
sired any parcel of stock offered for sale separately. 

Sherwood Swan thereupon requested the the five 
hundred shares of capital stock of Sherwood Swan 
and Company, Ltd., a California corporation, evi- 
denced by the following certificates: 

Certificate No. 35 for 497 shares; 


Certificate No. 29 for 1 share; 
Certificate No. 30 for 1 share; 
Certificate No. 31 for 1 share; 
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be offered for sale, and I thereupon offered the 
said certificates for sale and said Sherwood Swan 
bid the sum of $100,000.00 therefor and, there being 
no other and further bidders, I accepted the said 
sum of $100,000.00 from said Sherwood Swan on 
behalf of said Bank and declared that he was the 
successful bidder at the Sale and caused the said 
certificates to be transferred to him. 

T thereupon asked whether any person present 
desived that the remaining securities be offered for 
sale separately. No one requested that said seeuri- 
ties be sold separately. T asked said Sherwood Swan 
and W. R. Whitthorne severally whether they or 
either of them desired the remaining seeurities sold 
separately and thev stated that they did not. 

T thereupon offered the remaining securities, ¢on- 
sisting of two thousand seventy-one shares of eapi- 
tal stock of Hale Bros. Realty Co., two thousand 
shares of capital stock of Swan’s, and seventeen 
hundred twenty-five shares of capital stock of Was- 
serman-Gattmann Co., for sale, and Bank of America 
N. T. & S. & bid for said cer- [253] tifieates the 
amount of $96,073.14 and, there bemg no other 
bidders and the said Bank being the Imghest and 
best bidder, IT declared the said securities sold to 
said Bank of Ame@iieadit, T. iS, Bo 

T thereupon declared that the said amount so bid 
by said Bank constituted full payment of the four 
notes above referred to, and that W. R. Whit- 


theme and Sherwood Swan were entitled to the 
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delivery to them of said promissory notes, marked 
| Paid’’. 
T witness whereof, I have executed this certificate 
this 16th day of December, 1936. 
(signed) MATT WAHRHAFTIG [254] 


PETITIONERS’ EXHIBIT 17 


December 31, 1930 
Mr. David Wasserman 
Sacramento, California 
Dear Sir: 

The undersigned, makers of a promissory note 
in the principal sum of $100,000.00 now payable to 
and held by vou, advise vou that we are utterly 
unable to pay this note or any interest thereon or 
any part of the principal out of any funds or assets 
now belonging to us. 

You are now settling our hability under this note 
and forgiving us of our indebtedness thereunder on 
the receipt of Five Thousand Dollars ($5,000.00) 
im cash and the promissory note of Sherwood Swan 
for an additional sum of Five Thousand Dollazs 
($5,000.00). 

You are advised that the $5,000.00 which you are 
receiving in cash has been secured by us from others 
and is not out of our own assets. 

Yours truly, 
W. R. WHITTHORNE 
SHERWOOD SWAN [275] 
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$5,000.00 Oakland, California, 
December 31, 1930 


For Value Received I promise to pay to David 
Wasserman or order at Sacramento, California, the 
sum of Five Thousand Dollars in lawful money of 
the United States as follows: 

Three Hundred and Fifty ($350.00) Dollars on 
the Ist dav of February, 1932; and Three Hundred 
and Fifty ($350.00) Dollars on the first day of 
each and every month thereafter until the entire 
principal sum of $5,000.00 has been fully paid. 

I further agree to pay interest at the rate of six 
per cent (6%) per annum, payable monthly, on all 
unpaid portions of the principal sum of this note. 

In case any installment of principal or of in- 
terest is not paid within thirty (30) days after the 
same becomes due, then at the option of the payee 
of this note, the entire unpaid balance hereof, both 
principal and interest shall become immediately due 
and payable. 

In case suit is brought to collect this note or any 
part thereof I agree to pay a reasonable sum for 
attorneyv’s fees in such suit. 

SHERWOOD SWAN 
WALLACE W. KNOX 
Witness to Signature [276] 


Trem Schedule 


Wel MING! ASSETS 
Current Asseta: 
l(a) Cash and demand deposits. 
3-4 Notes and accounts receivable 
5 Vil Less: Reserve for Douhtful Accounts 
6 Inventories of merchandise— 


at the lower of cost or market - 


Investments : 
Other Security investments—at cost 
a Other investments ee 


© 


Fixed Assets (partly pledged to secure lia- 


hilities of $257,250.00 per coutra) 
2 «#4 Property, plant and equipment—at cost 
13° sil less: Reserve for depreciation... 


Deferred Charges: 
16 Prepaid expenses ae ns 
17 Unamortized organization expenses ~ 
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Sherwood Swan and Company, Ltd. and Subsidiaries 


CONSOLIDATED BALANCE SHEET 
As at December 31, 1936 


Item Schedule 


$ 40,942.56 
$4,286.62 
500.00 3,786.62 


70,404.26 


$ 50.00 
402.41 


$807,830.64 
74,926.47 


$ 3,594.36 
370.60 


$115,133.44 


452.41 


732,904.17 


3,964.96 


$852,454.98 


No. 


22 


23 


24 (a) 
24(¢) 


24(f) 


28 


29(b) 


31 


32 Vil 


LIABILITIES, CAPITAL STOCK AND SURPLUS 
Current Liabilities ; 
Trade accounts payable... 2 $ 38,436.87 
Accrued liabilities— 
Salaries and bonuses. a $ 7,647.22 
Federal income taxes (subject to review 
by Treasury Department) 12,839.70 
Other taxes and licenses. — 5,369.14 
Miscellaneous... -  -..... .. . = 780.00 26,636.06 


Due to Sherwood Swan, President As 16,182.23 
Real estate purchase obligitions due within 
one year— 
Installment on real estate purchase agree- 
ment due December 1, 1937—interest 


rate 6% per annum (Note 2). # 25,000.00 
Notes secured hy deeds of trust—inter- 
est rates 6% per annum (Note 1). . 57,250.00 82,250.00 
Other current liabilities. . eaten cirater ones 1,255.04 $164,760.20 


Long Term Debt: 
Amount due on real estate purchase agree- 
ment (after eliminating installment in- 
eluded in current liabilities) — interest 
rate 6% per annum (Note 2)... . . 175,000.00 
Tenants’ Deposits (Note 3).. 25,260.00 
Capital Stock and Surplus: 
Capital stoeck— 
6% cumulative participating Class A 
Stock—Authorized and outstanding 30,- 
000 shares of $10.00 par value _ $300,000.00 
Common stoeck—Authorized and outstand- 
ing 45,000 shares of no par value. 
Stated value $2.00 per share : 90,000.00 $390,000.00 


Earned surplas)=) <2 4) : 97,434.78 487,434.78 


$852,454.98 
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PETITIONERS’ EXHIBIT 21 
Sherwood Swan and W. R. Whitthorne 
CALCULATION OF PRESENT VALUE OF NON-INTEREST BEAR- 


ING NOTE TO CENTRAL NATIONAL BANK DATED DECEM- 
BER 16, 1936. 


Rate of discount adopted—6% per annum. 


Present value of annuity of $2,000 per annum for four 
years, payable at end of each year, at 6% interest com- 
pounded annually 


2000 x 3.46511*=Value at December 16, 1937.00... $6,930.22 
ermemmemimcdtwe December 16, UGG sce csccsctcascccccthlecescscvsessacstescamsnsseet 2,000.00 
$8,930.22 

Discounted at 6% simple interest for period May 18, 1937 to 
December 16, 1937—213 days (.06(213/365)) (8930.22)............ 311.74 
$8,618.48 


*Present value of payment due December 16, 1938 ( 1/1.06)  .94340 
39 ( .9434/1.06)  .89000 
40 ( .89/1.06)  .83961 
41 (.83961/1.06)  .79210 


3,46511 
[303] 
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PETITIONERS’ EXHIBIT 22 


Sherwood Swan and Estate of W. R. Whitthorne 


ALLOCATION OF COST BASIS OF SHERWOOD SWAN & 
COMPANY, LTD. OLD STOCK ENTIRELY TO NEW 
CLASS A SHARES DECEMBER 21, 1936. 


Shares Cost 

Total Cost: 

Class: Awshares ewe 30,000 $100,000.00 

Common Shares occ. 45,000 None 

$100,000.00 

Swan and Whitthorne (each) : 

Cli A SHAROS ooo rccseere es 15,000 $ 50,000.00 

OMIM TE a coset eats 22,000 None 


$ 50,000.00 


Allocation to Class A shares sold: 
Total shares owned each by Swan and 


Webwthorwe: 0 cee 15,000 
Jc Kt: Sa rrr $50,000.00 
Cost per SHATC cc cscccsecaccseenc. $3.333 
Sold 1936 (6250 x $3.334) ce: $20,833.33 
Sold 1937 (6250 x $3.384) 0c $20,833.33 


[304] 
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In the United States Cireuit Court of Appeals 
for the Ninth Judicial Circuit 
Beek: 
Docket No. 101189 


MINNIE L. WHITTHORNE and EVA WHIT- 
THORNE, Executrices, ESTATE OF W. R. 
WHITTHORNE, deceased, 

Petitioners on Review, 


VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent on Review. 


ie. AC 
Docket No. 101190 


SHERWOOD SWAN, 
Petitioner on Review, 


Vs- 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent on Review. 


STIPULATION 


It is hereby stipulated by and between the parties 
above named that in the preparation of the record 
for review of the above entitled appeals before the 
United States Board of Tax Appeals, the following 
portion of the reporter’s transeript may be omitted: 
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Page 68, 1. 1 to page 72, 1. 21, inclusive 
Page 74, |. 7 to page 75, 1. 11, inclusive 
Page 136, 1. 21 to page 139, 1. 12, inclusive 
Exhibit No. 11 
Exhibit No. 12 
Dated: February 5th, 1942. 
R. W. MACDONALD 
Attorney for Petitioners on Review 
J. P.-.WENCHEL 
Attorney for Commissioner of Internal 
Revenue, Respondent on Review [330] 


[Title of Circuit Court of Appeals and Cause. ] 


ORDER 

On reading and filing the Stipulation of the par- 
ties to the above entitled causes and good cause 
appearing therefor, 

It is hereby ordered that a single record in the 
matter of the above entitled proceedings may be 
prepared for use on appeal before the United States 
Cireuit Court of Appeals for the Ninth Judicial 
Circuit and that said appeals may be consolidated 
for hearing before said Cireuit Court of Appeals. 

Dated: February 27, 1942. 

FRANCIS A. GARRECHT 
Judge of the United States Cirenit Court of 
Appeals for the Ninth Judicial Cireuit 

True Copy. Attest Feb. 27, 1942. Paul P- 
O’Brien, Clerk. By Frank H. Schmid, Deputy. 

[Endorsed]: Filed Feb. 27, 1942. Paul P. O’Brien, 
Clerk. [831] 
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[Title of Board and Cause—Docket Nos. 101189, 
101190. ] 
CERTIFICATE 


I, B. D. Gamble, Clerk of the U. 8S. Board of 
Tax Appeals, do hereby certify that the foregoing 
pages, 1 to 334, inclusive, contain and are a true 
copy of the transcript of record, papers, and pro- 
ceedings on file and of record in my office as called 
for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 


In testimony whereof, I hereunto set my hand 
and affix the seal of the United States Board of 
Tax Appeals, at Washington, in the District of Co- 
lumbia, this 9th day of March, 1942. 

(Seal) B. D. GAMBLE, 

Clerk, 
United States Board of Tax Appeals 


[Endorsed]: No. 10087. United States Circuit 
Court of Appeals for the Ninth Cirewit. Minnie L. 
Whitthorne and Eva Whitthorne, Executrices of 
the Estate of W. R. Whitthorne, deceased, Peti- 
tioners, vs. Commissioner of Internal Revenue, Re- 
spondent, and Sherwood Swan, Petitioner, vs. Com- 
missioner of Internal Revenue, Respondent. Tran- 
script of the Record. Upon Petitions to Review 
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Decisions of the United States Board of Tax Ap- 
peals. 


Filed March 16, 1942. 
PAUL Ps O’BRIEX, 
Clerk of the United States Cireuit Court of Ap- 
peals for the Ninth Circuit. 


Ce ee a 


[Title of Circuit Court of Appeals and Cause. ] 
STIPULATION 


It is hereby stipulated by and between the par- 
ties above named that a single record in the matter 
of the above entitled proceedings may be prepared 
for use on appeal before the United States Circuit 
Court of Appeals for the Ninth Judicial Cireuit 
and that said appeals may be consolidated for hear- 
ing before said Cireuit Court of Appeals. 

Dated: February 5th, 1942. 

R. W. MACDONALD 
Attorney for Petitioners on Review 
J. P. WENCHEL 
Attorney for Commissioner of Internal 
Revenue, Respondent on Review 


[Title of Cireuit Court of Appeals and Cause. ] 
ORDER 


On reading and filing the Stipulation of the par- 
ties to the above entitled causes and good cause 
appearing therefor, 
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It is hereby ordered that a single record in the 
matter of the above entitled proceedings may be 
prepared for use on appeal before the United States 
Circuit Court of Appeals for the Ninth Judicial 
Circuit and that said appeals may be consolidated 
for hearing before said Circuit Court of Appeals. 


Dated: February 27th, 1942. 
FRANCIS A. GARRECHT 
Judge of the United States Circuit Court of 
Appeals for the Ninth Judicial Cirenit 
[Endorsed]: Filed Feb. 27, 1942. 


[Endorsed]: Refiled Mar. 16, 1942. 


[Title of Cireuit Court of Appeals and Cause. ] 


STATEMENT OF POINTS ON WHICH 
APPELLANT INTENDS TO RELY ON 
APPEAL 

J, 

Taxpayers did not realize taxable income by rea- 
son of cancellation by banks of their indebtedness 
during the taxable year. 

1. Stock m Sherwood Swan and Company, 
Ltd. which was released by banks in taxable 
year 1936 had in 1930 been freed from pursuit 
from all bank indebtedness except $200,000. 

2. In determining taxpayers’ solvency or 
insolvency after the cancellation of indebted- 
ness, assets freed from the burden of debt bv 
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the cancellation cannot be valued at any amount 
in excess of their cost basis to taxpayers. 

3. Using cost as the proper valuation of 
the assets freed, taxpayers did not receive any 
taxable income incident to the release of such 
assets and the cancellation of indebtedness. 

4. Any ineome to taxpayers incident to the 
release of assets oceasioned by the cancellation 
of indebtedness, cannot exceed the net fair 
market value in the taxable vear of the assets 
so released. 

5. Using the fair market value basis, tax- 
payers did not realize taxable income by rea- 
son of cancellation of indebtedness. 


1. 


lhe fair market value of the common stock of 
Sherwood Swan and Company, Ltd. in the taxable 
vear cannot be determined; accordingly, the entire 


cost to taxpavers of the Sherwood Swan and Com- 


pany, Ltd. stock should be apphed as the basis for 
the Class A preferred stock sold by them. 


TAL, 


There was reasonable cause for the one day delay 


of taxpavers in the filing of their return and tax- 


pavers should be relieved from the penalty imposed. 


R. W. MACDONALD 
Attorney for Petitioners—A ppellants. 


